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Introduction 
The trial court's judgment awarded appellee Ray Okelberry ("Okelberry") 
damages premised on the conclusion that appellant West Daniels Land Association 
("Association") breached a fiduciary duty owed to Okelberry. Because Utah law 
is in harmony with every other jurisdiction in the United States in declaring that 
corporations do not owe fiduciary duties to shareholders, there is no legal basis for 
the trial court's judgment. 
Okelberry's cross-appeal of the trial court's two pretrial rulings on alleged 
preconditions for stock ownership in the Association also lacks any legal 
moorings. As a fair reading of the cross-appeal reveals, Okelberry seeks to assume 
the ownership rights of his fellow shareholders without having to compensate them 
for those rights. Specifically, Okelberry propounds the view that he alone gets to 
graze as many cattle as he wants, whenever he wants, on Association land, and that 
if fellow shareholders do not maintain forest service permits, they must forfeit all 
ownership in the Association to him. This Court should stop Okelberry's attempt 
to obtain exclusive control of the Association's assets through this litigation. 
1 
I. THERE IS NO LEGAL BASIS FOR THE TRIAL COURT'S 
JUDGMENT AGAINST THE ASSOCIATION. 
A. The Association Itself Cannot Breach a Fiduciary Duty Because It 
Does Not Owe Any Fiduciary Duties Here. 
The trial court erred in concluding that the Association breached a fiduciary 
duty allegedly owed to Ray Okelberry because it is well settled that a corporation 
itself does not owe fiduciary duties to its shareholders. .See Arnold v. Society for 
Savings Bancorp, Inc., 1995 WL 376919 (Del. Ch. 1995) ("The corporation . . . 
owe[s] no fiduciary duties to the stockholders."); Meidinger v. Koniag, Inc., 31 
P.3d 77, 87 (Alaska 2001) ("Directors [and] officers . . . owe fiduciary duties . . . to 
other shareholders. . . . But we have found no authority for the proposition that a 
corporation . . . owes its shareholders fiduciary duties."); Small v. Sussman, 713 
N.E.2d 1216, 1221 (Illinois App. Ct. 1999) ("[A] corporation — as distinct from 
its officers and directors — does not owe a duty to shareholders."); Onex Food 
Services, Inc. v. Griesler, 1996 WL 103975 (S.D.N.Y.) ("[A] corporation does not 
owe a fiduciary duty to its shareholders nor may it be held vicariously liable for 
breaches of fiduciary duty committed by its officers."). As one court has stated: 
"Liability for breach of the directors' fiduciary obligation could not possibly run 
against the corporation itself.... There is not, and could not conceptually be any 
1
 Below, two judges, Judge Eyre and Judge Schofield, presided over this case. Because West Daniels 
appeals the Judgment entered by Judge Eyre and Okelberry appeals rulings by Judge Schofield, each 
judge may be referred to by name for clarity. 
2 
authority that a corporation as an entity has a fiduciary duty to its shareholders." 
Irving v. Thomas, 772 F.2d 244, 258 (6th Cir. 1985) (emphasis added). 
Under Utah law, claims of "corporate mismanagement. . . and breach of 
fiduciary duty" are derivative claims to be brought against corporate "insiders," not 
the corporation itself. Warner v. DMG Color, Inc., 2000 UT 102, ffi[12, 15, 19, 20 
P.3d 868, 872-74. Just like Okelberry, the trial court failed to understand this basic 
principle of corporate law when it concluded that 
[t]here was a breach of the obligation of the management of the 
defendant corporation with respect to Mr. Okelberry. The Court 
concludes that the plaintiff is entitled to damages resulting from the 
breach of the duty owed to him. 
(See Conclusions, [^17, Ex. "B".) Okelberry admits that he never claimed in his 
complaint or at trial that any members of the Association's Board of Directors (the 
"Board") were "liable" to him. (Appellee's Br. at 11). Rather, he claims that they 
were named only to "obtain a declaratory adjudication as to their ability as 
individual shareholders to hold stock in the corporation." (Id.) With this 
admission, Okelberry has conceded that there is no legal basis for the judgment 
awarding damages based on the Association's breach of "fiduciary" or 
"management" duties. (See Judgment, Ex. "C".) Okelberry states that he is 
2
 While the 2002 decision to lease lands and publicly solicit lease bids became the central issue at trial 
and the event precipitating the award of damages, the most recent complaint in the underlying action was 
filed over a year before the Board made its decision regarding the leasing of Association lands in 2002. 
(Amended Complaint, Ex. "A".) At trial, Okelberry failed on every single claim in the amended 
complaint, yet the court awarded damages based on the Association's 2002 actions. No effort was ever 
made to amend the pleadings after judgment, pursuant to Utah R.Civ.P. 15(b). 
3 
entitled to the award of $13,716 "due to West Daniels' [sic] breach of its fiduciary 
duties." (Appellee's Br. at 29.) This statement admits the fatally flawed basis for 
the judgment. Under longstanding corporate law, a judgment for an alleged breach 
of a fiduciary duty cannot be had against a corporation because a corporation owes 
no such duties. Because of this fundamental error, the trial court's judgment must 
be vacated. 
B. The Trial Court Did Not Make the Necessary Findings To 
Support a Breach of Fiduciary Duty By Corporate Directors. 
Any award of damages for breach of fiduciary duty must be supported by 
statutorily required findings, none of which were made in this case.3 The Utah 
Revised Nonprofit Corporation Act (the "Nonprofit Corporation Act" or "Act") 
sets forth the "[gjeneral standards of conduct for directors and officers" of 
nonprofit corporations. Utah Code Ann. § 16-6a-802. Section 16-6a-802(2) 
requires that directors and officers discharge their duties: 
(a) in good faith; (b) with the care an ordinarily prudent person in a 
like position would exercise under similar circumstances; and (c) in a 
3
 Notably, Okelberry's has not defended the adequacy of the trial court's Findings and Conclusions as 
challenged in the Association's opening brief. (Appellant's Br. at 24-26.) While the trial court "may ask 
counsel to submit findings to aid the court in making the necessary findings for the particular case [the 
court does] not recommended that the trial judge 'mechanically adopt' the findings as prepared by the 
prevailing party." Boyer Co. v. Lignell 567 P.2d 1112, 1113 (Utah 1977); see also Hoth v. White, 799 
P.2d 213, 218 (Utah Ct. App. 1990); Automatic Control Products Corp. v. Tel-Tech, Inc., 780 P.2d 1258, 
1260 (Utah 1989). But that is what appears to have happened here. (See R. 493.) Before trial, counsel for 
both parties submitted proposed findings and conclusions (R. 459, 470), but the Findings and Conclusions 
ultimately adopted were submitted by Okelberry's counsel after trial, and were never approved by the 
Association. (R. 493-503.) The findings and conclusions appear to have been mechanically adopted and 
do not carefully differentiate between issues that are legal and those that are factual. In fact, many of the 
"factual findings" are mirrored in the conclusions of law. 
4 
manner the director or officer reasonably believes to be in the best 
interests of the non-profit corporation. 
Id. Further, subsection (6) of the Act reinforces the heavy burden that a 
shareholder must bear to establish a breach of a fiduciary duty: 
A director or officer is not liable to . . . its members . . . for any action 
taken . . . as an officer or director . . . unless: (a) the director or officer 
has breached or failed to perform the duties of the office as set forth in 
this section; and (b) the breach or failure to perform constitutes: (i) 
willful misconduct; or (ii) intentional infliction of harm on: (A) the 
nonprofit corporation; or (B) the members of the nonprofit 
corporation. 
See Utah Code Ann. § 16-6a-802(6). These statutory sections codify longstanding 
corporate legal principles regarding the standard of care for corporate directors and 
officers. See Reedeker v. Salisbury, 952 P.2d 577, 583 n.6 (Utah Ct. App. 1998) 
(citing parallel statute § 16-10a-840(4)(b)); C&Y Corp. v. General Biometrics, 896 
P.2d 47, 55 (Utah Ct. App. 1995) (same).4 
Without evidence of, or in this case, any suggestion of, bad acts or unsavory 
conduct on the part of any individual directors, there can be no breach of a 
fiduciary duty. The trial court's findings do not state that Board members acted 
contrary to the standards in section 16-6a-802(2), nor that they engaged in "willful 
misconduct" or "intentional infliction of harm" required as for a finding of any 
4
 Okelberry's response brief cites C&Y Corp. v. General Biometrics, 896 P.2d 47, 55 (Utah Ct. App. 
1995) and Reedeker v. Salisbury, 952 P.2d 577, 583 n.6 (Utah Ct. App. 1998) m support of the 
proposition that section 16-6a-822(6) applies only to claims against individual officers and directors. 
(Appellee's Br. at 8, 10.) This "proves too much." Claims for breach of fiduciary duty and corporate 
mismanagement must be brought against individual officers and directors, not the corporation itself. 
5 
liability under section 16-6a-802(6). As a result the judgment against the 
Association lacks any legal foundation and should be vacated. 
C. Breach of Fiduciary Duty Claims Belong to the Association, Not 
its Shareholders. 
Directors and officers owe fiduciary duties to shareholders "collectively and 
not individually." Pond v. Equitable Life and Casualty Ins. Co., 872 P.2d 1070, 
1072 (Utah Ct. App. 1994). Therefore, any claim against Board members for 
breach of a fiduciary or management duty is a derivative claim belonging to the 
Association, not Okelberry, individually. See Warner, 2000 UT 102, [^12 P.3d 868, 
872-74 ("Claims of mismanagement [and] breach of fiduciary duties . . . are claims 
that the corporation has been injured. Accordingly, the cause of action belongs to 
the corporation and shareholders may sue only on its behalf."); see also Richardson 
v.Arizona Fuels Corp., 614 P.2d 636, 639 (Utah 1980). Accordingly, Okelberry, 
an individual shareholder who by his own admission has not brought a derivative 
action, lacks standing to assert the claims on which the judgment was based. 
Recognizing this, Okelberry asks this Court to ignore existing law and create 
a "slight exception" allowing him to bring his breach of fiduciary duty claim5—the 
quintessential derivative claim—directly. (Appellee's Br. at 31.) But Okelberry 
has failed to set forth any basis for extending current law to allow him to transmute 
5
 As noted in the Association's opening brief, Okelberry's Amended Complaint claimed breach of 
contract, not breach of fiduciary or management duties. (Amended Complaint, Ex. "A".) 
6 
a breach of contract claim into a breach of fiduciary claim, which can then be 
brought as directly instead of as a derivative action. 
This Court has allowed a shareholder to bring a breach of fiduciary claim in 
a direct action when the alleged "harm to the corporation also damaged the 
shareholder as an individual rather than as a shareholder," but this exception "does 
not arise merely because the acts complained of result in damage both to the 
corporation and the shareholder." DLB Collection Trust v. Harris, 893 P.2d 593, 
596 (Utah Ct. App. 1995). Rather, any exception applies only "when the wrongful 
acts are not only against the corporation, but are also violations of a duty arising 
from a contract or otherwise, and owed directly to the shareholder." Id.; see also 
Warner, 2000 UT 102, Tj 13, 20 P.3d at 872; Richardson v. Arizona Fuels Corp., 
614 P.2d 636, 639 (Utah 1980) (defining direct action as one "based on a contract 
to which [the shareholder] is a party, or on a right belonging severally to [the 
shareholder], or on a fraud affecting [the shareholder] directly"). 
Okelberry concedes that the "DLB exception" only allows him to proceed 
directly if his alleged injury "would have been suffered 'irrespective of his status 
as a shareholder.'" (Appellee's Br. at 30 (quoting Bio-Thrust, Inc. v. Division of 
Corp., 2003 UT App 360,1J12, 80 P.3d 164).) Yet he does not identify any injury 
"that is not directly derived from his status as a shareholder." Bio-Thrust, Inc., 
2003 UT App 360,1fl 1, 80 P.3d 164, 167. To the contrary, Okelberry admits that 
7 
he "was only entitled to graze his livestock on the affected lands because of his 
membership in the corporation" (Appellee's Br. at 32 (emphasis added).) Any 
harm Okelberry suffered by not being allowed to graze Association lands in 2002 
was not "specific to [him], as opposed to a harm affecting other shareholders" 
because none of the other shareholders were permitted to graze on Association 
lands that year.6 Warner, 2000 UT 102, [^16, 20 P.3d 868. Nevertheless, 
Okelberry urges this court to grant him a special dispensation based on his 
membership in the Association being "intertwined" with his business and property 
interests. There is no support in the law for such an extension. If adopted, 
Okelberry's exception would swallow the rule because a shareholder's ownership 
interest is always tied to his or her business and property interests. 
In sum, because Okelberry never showed that he was treated differently 
from any of the other shareholders, or that he suffered an injury unique from that 
of any other shareholder, he has not shown that any Board member breached a 
fiduciary duty owed to him. Accordingly, the Court should reject Okelberry's 
request to modify the exception to the derivative action requirement for him and 
should vacate the trial court's judgment for lack of legal foundation. 
6
 Besides 2002, Association members were not allowed to graze Association lands m 2000 or 2001 (See 
Findings ^14, Conclusions [^15, Ex. "B".) Okelberry does not appeal the trial court's denial of his 
damages claims for those years. 
8 
D. Okelberry Cannot Circumvent Substantive and Procedural Law 
By Misapplying Rule 54(c). 
Okelberry seeks to excuse his admission that he failed to bring a breach of 
fiduciary duty claim7 by arguing that Rule 54(c) of the Utah Rules of Civil 
Procedure cures any substantive or procedural deficiencies. Rule 54(c) provides 
that "every final judgment shall grant the relief to which the party . . . is entitled, 
even if the party has not demanded such relief in his pleadings." Utah R. Civ. P. 
54(c) (emphasis added). The rule requires that any relief so granted must comport 
with the trial evidence and the law and not "prejudice" the other party. Combe v. 
Warren's Family Drive-Inns. Inc.. 680 P.2d 733, 735 (Utah 1984). Further, 
"findings which are at variance with the claims of both parties are not favored and 
are carefully scrutinized on review." Id.; zL Bandoni v. State, 715 A.2d 580, 598 
n.16 (R.I. 1998) ("Rule 54(c). . . cannot save a claim lacking substantive merit."); 
Old Republic Ins. Co. v. Employers Reinsurance Corp., 144F.3d 1077, 1081 (7th 
Cir. 1998) ("[T]he district court should not award relief [under Rule 54(c)] to 
which the prevailing party is not entitled.") 
Here, Okelberry is not "entitled" to relief under Rule 54(c) because he has 
not claimed nor shown any "breach of fiduciary duty" by Board members, and the 
Association itself owes him no fiduciary duties. 
7
 If Okelberry truly had a breach of fiduciary duty claim, his complaint or amended complaint should 
have revealed so. Neither even references the word "fiduciary." 
9 
Moreover, Rule 54(c) cannot excuse Okelberry's admitted failure to comply 
with the important procedural and substantive rights that Rule 23.1 of the Utah 
Rules of Civil Procedure and the Nonprofit Corporation Act afford the Association 
and its Board members. Okelberry's failure to follow the relevant procedures has 
prejudiced the Association by depriving it of these rights. Okelberry cannot seek 
to uphold a judgment founded on an alleged fiduciary breach and then argue that 
the requirements of the Nonprofit Corporation Act and Rule 23.1 do not apply to 
him because he was able to morph his claims at trial. Because Okelberry is 
"entitled" to no relief based on his late-blooming "breach of fiduciary duty" theory, 
he cannot now use Rule 54(c) to do an end-run around the Association's 
procedural and substantive rights. Accordingly, this Court should reverse the trial 
court and vacate its judgment. 
II. THE TRIAL COURT IMPROPERLY PROHIBITED THE 
ASSOCIATION FROM LEASING OR SELLING ITS LANDS. 
In its Conclusions of Law the trial court in effect enjoined the Association 
from leasing its lands by stating that "the lease entered into by the defendant 
corporation for 2002 was improper, and that such leases in the future would be 
8
 Under the Nonprofit Corporation Act, the Association has the right to seek a stay of any derivative 
proceeding until it completes its investigation into the alleged wrongdoing. See Utah Code Ann. §16-6a-
612(3)(b). In addition, the Association, not the individual shareholder, has the right to recover any 
judgment. IcL at §16-6a-612(l); see also Richardson v. Arizona Fuels Corp., 614 P.2d 636, 640 (Utah 
1980) ("[A]ny compensatory damages which may be recovered on account of any breach by defendants 
of their fiduciary duty as directors and officers or arising as a result of mismanagement of the corporation 
by defendants belong to the corporation and not to the stockholders individually."). 
10 
improper." (Findings [^28, Ex. "B".) The court also forbade the Board from 
selling Association land without a two-thirds shareholder approval. (Conclusions 
"^24 , Ex. "B".) The trial court erred in entering these legal conclusions because 
under the Nonprofit Corporation Act and the Association's Articles of 
Incorporation, the Board has the authority to manage Association lands as it sees 
fit. The Court, in effect, improperly substituted itself for the Board in this regard. 
A. There is No Legal Basis for the Trial Court's Conclusion that the 
Association May Not Freely Lease Or Sell Its Lands. 
In 2002, the Board made the decision to lease its lands to obtain revenues to 
pay for Association obligations. The Nonprofit Corporation Act states that 
Unless its articles of incorporation provide otherwise. . . 
every nonprofit corporation has: . . . the power to: . . . 
sell, convey, mortgage, pledge, lease, exchange, and 
otherwise dispose of all or any part of its property and 
assets. 
Utah Code Ann. § 16-6a-302. "The proper interpretation of a statute is a question 
of law." State v. Bradshaw, 2004 UT App 298,1f8, 99 P.3d 359 (quotations and 
citation omitted). When interpreting statutes, "we look first to the plain language." 
Diener v. Diener, 2004 UT App 314, [^10, 98 P.3d 1178, 1182 (quotations and 
citation omitted). Further, "[w]hen interpreting the plain language of a statute, we 
assume that each term in the statute was used advisedly; thus, the statutory words 
are read literally . . . ." Florida Asset Financing Corp. v. Utah Labor Comnfn, 
2004 UT App 273, [^10, 98 P.3d 436 (quotations and citation omitted). 
11 
Here, the Act expressly requires any limitation on a nonprofit corporation's 
powers to lease or sell its land to be set forth in a corporation's articles of 
incorporation. The Association's Articles contain no such prohibition. 
The controlling Articles state that the Association was formed "for the 
purpose to hold and own and manage grazing land for the purpose of grazing 
animals as shall be determined by the board of directors of said corporation." 
(Ex. "D".) (emphasis added). 
The interpretation of a corporation's articles of incorporation is a question of 
law, reviewed for correctness by this Court. See Levanger v. Vincent, 2000 UT 
App 103 % 11, 3 P.3d 187; Turner v. Hi-Country Homeowners Ass'n, 910 P.2d 
1223, 1225 (Utah 1996) (citations omitted). This Court reviews legal questions de 
novo even when they are labeled as "factual findings." See Russell v. Thomas, 
2000 UT App 82, TJ6 n. 6, 999 P.2d 1244, 1246 (declaring "[o]n appeal, we 
disregard the labels attached to findings and conclusions and look to the substance. 
. . . [What] a trial court labels a 'finding of fact' may be in actuality a conclusion of 
law, which we review for correctness"). Moreover, when construing a corporate 
charter, Utah law favors a liberal construction of corporate powers because a 
"corporation should have the powers expressly given and those that are necessarily 
implied in order to enable it to efficiently and effectively carry on the purposes for 
12 
which it is created." Park v. Alta Ditch & Canal Co., 458 P.2d 625, 637-38 (Utah 
1969). 
There is nothing in the plain language of the Articles that states that the 
Association is prohibited from leasing or selling its lands. In fact, Okelberry can 
point to no language in the Articles themselves to support his argument. Rather, 
Okelberry depends upon an interpretation of a patchwork9 of "findings of fact" to 
argue that leasing the lands somehow violated the Association's purpose. This 
Court is entitled to review for itself the Articles and see that they plainly vest the 
Association's Board with the power to manage the Association and its land. (See 
Ex. "D".) In the absence of any prohibition in the Articles preventing the sale or 
lease of Association land, this Court should reject Okelberry's ultra vires argument 
and overturn the trial court's judgment prohibiting the Board from leasing 
Association land or selling it without super-majority approval. 
B. The Board's Land Management Decisions Are Entitled to 
Deference Under the Business Judgment Rule. 
Under either the traditional or modern view of the business judgment rule, 
decisions made by corporate directors are entitled to uca powerful presumption' 
against judicial interference with board decision making," which can only be 
9
 Okelberry claims that the trial court found that the "purpose of the corporation . . . is to obtain lands for 
grazing purposes to assist in helping its members;" the Association's founders "anticipated that the 
shareholders would put their livestock on the land to be acquired by the Association"; and the purpose of 
the corporation was to "provide grazing lands for the livestock owned by the shareholders." (Appellee's 
Br. at 19-20 (citing Findings ff 2, 3,16)). 
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rebutted by evidence of a breach of fiduciary duty. Stephen M. Bainbridge, The 
Business Judgment Rule as Abstension Doctrine, 57 VAND. L. REV. 83, 94 (2004) 
(quoting Cede & Co. v. Technicolor. Inc.. 634 A.2d 345 (Del. 1993)); see also 
Sinclair Oil v. Levien, 280 A.2d 717, 720 (Del. 1971) ("[T]he board of directors 
enjoys a presumption of sound business judgment, and its decisions will not be 
disturbed if they can be attributed to any rational business purpose."). 
The Utah business judgment rule also creates the presumption that "directors 
acted in good faith and in accordance with sound business principles." C&Y Corp. 
v. General Biometrics, Inc., 896 P.2d 47, 55 (Utah Ct. App. 1995) (quoting 
Resolution Trust Corp. v. Hess, 820 F.Supp. 1359, 1366-67 (D. Utah 1993). 
Because Utah law recognizes that boards of directors have broad discretion in 
managing corporate affairs, Utah courts are reluctant to interfere with that 
discretion. See Summit Range & Livestock Co. v. Rees, 265 P.2d 381, 382 (Utah 
1953) ("It is . . . the prerogative of the Board of Directors . . . to manage its affairs 
in the best interests of the corporation and its stockholders. Its action in so doing 
will not be interfered with so long as it is within the framework of. . . the 
corporate charter, and not. . . confiscatory of the rights of the . . . minority 
stockholder."); Chapman v. Troy Laundry Co., 47 P.2d 1054, 1064 (Utah 1935) 
(u[T]he rule of law .. . authorizes the directors of a corporation to transact [its 
business, and] it is not the right or privilege of a court to set up its judgment as to 
14 
whether or not the directors of a corporation have acted wisely in its 
management."). 
As argued above, there exists no finding that individual Board members 
violated fiduciary duties owed to Okelberry, and Okelberry admits that no 
individual directors are liable to him. The Board's decision to lease Association 
land in 2002 was well within the law and the purposes of the Association as 
defined by its Articles and the Act and applied to all shareholders equally. As a 
result, there was no basis for the trial court to second-guess the Board's decision 
and award Okelberry damages for any alleged breach of a fiduciary duty. 
If Okelberry disagrees with Board decisions concerning Association land, he 
should seek to have like-minded shareholders join with him in voting out the 
Association's Board. He should not, however, use the courts to try to obtain 
through litigation what he can't obtain at a shareholder meeting.10 The 
Association's Board consists of seasoned ranchers who know how to manage the 
Association's lands. If the Board decides to rest the land or lease it to maintain 
improvements thereon, that is the Board's prerogative as the body of elected 
directors charged with managing the Association. In this case, the Board's 
decision was "lawful and directly within the charter power of the corporation, and 
where such is the case, and in the absence of fraud or a 'breach of trust or duty,' 
10
 Having a 37.4% share of the Association's 1390 shares, Okelberry is by far the largest single 
shareholder of the Association. 
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courts cannot interfere with the acts of the board of directors." Skeen v. Warren 
Irr. Co., 132 P. 1162, 1164 (Utah 1913). 
Given the deference entitled to the Board's decisions under Utah law and the 
Articles themselves, the trial court erred in finding that the Association cannot 
lease its lands or sell them without super-majority approval. Accordingly, the 
judgment must be vacated. 
III. THIS COURT SHOULD STOP OKELBERRY'S ATTEMPT TO 
CONFISCATE THE OTHER SHAREHOLDERS' SHARES. 
In his January 6, 2000 ruling on the Association's motion for partial 
summary judgment, Judge Schofield correctly concluded that the Association's 
Articles govern voting and membership rights in the corporation, and that these 
provisions cannot be superseded or invalidated by the "West Daniels Cattle 
Association Bylaws" (the "Bylaws").11 (Ex. "E". (emphasis added).) 
The Utah Revised Nonprofit Corporation Act allows a corporation to enact 
bylaws "not inconsistent with law or the articles of incorporation." See Utah Code 
Ann. § 16-6a-206; see also Boatmen's First Nat. Bank of West Plains v. Southern 
Missouri, 806 S.W.2d 706, 713 (Mo. Ct. App. 1991) (holding that uany bylaw 
provision that conflicts with the articles of incorporation is void") (citation 
11
 While the evidence is insufficient to challenge the trial court's finding that the West Daniels Cattle 
Association bylaws apply to the West Daniels Land Association, it cannot be disputed that the Bylaws are 
poorly drafted and conflict directly with the controlling Articles. 
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omitted); Sabre Farms, Inc. v. Jordan, 717 P.2d 156, 161 (Or. Ct. App. 1986) 
(same); Paulek v. Isgar, 551 P.2d213, 215 (Colo. Ct. App. 1976) (same). 
The interpretation of a corporation's articles of incorporation and bylaws is a 
question of law. See Levanger v. Vincent, 2000 UT App 103 f 11, 3 P.3d 187; 
Turner v. Hi-Country Homeowners Ass'n, 910 P.2d 1223, 1225 (Utah 1996) 
(citations omitted). A plain reading of both the Articles and the Bylaws relied 
upon by Okelberry confirms that there are no preconditions on the ownership of 
Association stock. Judge Schofield determined as much when he correctly 
concluded that "the affidavit of incorporation imposes no preconditions to stock 
ownership" and that "each share of stock may cast one vote." (Judge Schofield 
Ruling, Jan. 6, 2000 at 2-3, Ex. "F".) In reaching this conclusion, Judge Schofield 
rejected Okelberry's argument that the parties' "course of dealing" can modify "a 
completely unambiguous provision in the affidavit of incorporation." (Id. at 3.) 
Schofield explained that the statute prohibiting "the adoption of bylaws 
inconsistent with law or the articles" was in place when the Bylaws were first 
adopted. (Id at 4.) "As a result, the inconsistent provisions in the bylaws are 
void." (14) 
In his May 21, 2001 ruling, the trial court's second ruling on this subject, 
Judge Schofield again held that the Articles place no preconditions on stock 
ownership and that any contrary bylaws are void: 
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Okelberry's strained contention that the corporate purpose, or method 
of initial stock distribution, impose conditions to stock ownership is 
unsupported by the plain language of the document. While it is 
arguable that the bylaws require cattle and grazing permit ownership, 
such bylaws would plainly be contrary to the articles of incorporation 
and are void as a matter of general corporate law. Thus, the complaint 
and attached documents could never support, even in the best of cases, 
the position that the governing corporate documents impose the 
preconditions to stock ownership which Okelberry asserts. 
(Judge Schofield Ruling, May 21, 2001 at 5, Ex. "G" (footnote omitted).) 
Despite these two rulings on essentially the same issue, Okelberry continues 
to urge that ownership rights in the Association are premised on possession of 
Forest Service grazing permits and number of livestock owned. These claims, 
twice dismissed by Judge Schofield undisturbed by Judge Eyre at trial, should be 
rejected once again by this Court. 
Okelberry apparently conflates the Association's "method of initial stock 
distribution" (id.,) in 1952 with preconditions to stock ownership that do not exist 
under either the Articles or Bylaws. The plain language of the Articles states that 
"each share of stock may cast one vote" and that "two shares shall be issued for 
each head of livestock." (Ex. "D".) Nowhere does it state that "one livestock 
animal shall be maintained for every two shares owned." Such an absurd rule 
would result in shareholders being forced to relinquish shares in the event of 
natural causes, such as drought or disease, which regularly diminish livestock 
populations. 
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In addition to lacking authority for his proposed "head of livestock" 
limitation, Okelberry also has no grounds for his proposal that shareholders must 
maintain Forest Service grazing permits in order to maintain their ownership in the 
Association. Again, neither the Articles nor the Bylaws restrict ownership of stock 
based on grazing permit ownership. Five years after Judge Schofield's rulings, 
Okelberry still has not pointed to a single provision imposing a "Forest Service 
permit" precondition to ownership of Association stock. Rather, Okelberry now 
argues that "ownership of Forest Service permits essentially became a de facto 
requirement." (Appellee's Br. at 37.) There is no basis for Okelberry to confiscate 
the ownership shares of fellow shareholders who have chosen to run their cattle 
elsewhere instead of on Forest Service land. 
In essence, Okelberry has constructed an argument, based on 
misinterpretation and a dogged refusal to listen to prior court pronouncements on 
the subject, in order to confiscate the shares of his fellow shareholders who have 
chosen not to graze their cattle on Forest Service lands. This Court should stop 
Okelberry's attempts to gain a windfall increase in his ownership share of the 
Association by inventing ownership requirements out of thin air. The other 
shareholders in the Association are entitled to maintain their ownership interest in 
the shares they purchased, in some cases five decades ago. Accordingly, Judge 
Schofield's rulings should be affirmed. 
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Conclusion 
For all of the foregoing reasons, the trial court's findings of fact, conclusions 
of law, and judgment should be vacated. As for the cross-appeal, Judge Scho field 
correctly construed the Articles and found no preconditions on stock ownership. 
Therefore, this Court should affirm Judge Scho field's rulings. 
DATED this 26th day of January, 2005. 
Snell & WilmerJL.L.P. 
Bradley R. Cahoon 
Wade R. Budge 
Peter H. Donaldson 
Attorneys for Appellant 
334149 
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IN THE FOURTH JUDICIAL DISTRICT COURT OF WASATCH COUNTY 
STATE OF UTAH 
RAY OKELBERRY, 
Plaintiff, 
vs. 
WEST DANIELS LAND 
ASSOCIATION; DAN WRIGHT; 
STEVE BETHERS; ELDON WRIGHT; 
JOHN BESSENDORFER; JAMES 
MORONI BESSENDORFER; BOB 
GAPPMAYER; and MRS. BONNER 
NELSON, 
Defendants. 
AMENDED COMPLAINT 
Case No. 9990500174 
Judge Anthony W. Schofield 
Division #8 
COMES NOW the plaintiff Ray Okelberry and hereby complains of the defendants as 
follows: 
1. Plaintiff is a member and shareholder of the defendant corporation West Daniels 
Land Association. 
A 1 I L*\. 
2. Defendant West Daniels Land Association is a Utah non-profit corporation 
under the laws of the State of Utah with its principal place of business in Charleston, Wasatch 
County, Utah. The corporation is in good standing under the laws of the State of Utah. 
FACTUAL BACKGROUND 
3. Plaintiff realleges all previous allegations of this complaint. 
4. On October 6, 1952, the non-profit corporation entitled West Daniels Land 
Association was formed by filing an Affidavit with the Secretary of State. (Affidavit attached 
hereto as Exhibit "A.") 
5. The Affidavit indicates that "each share may cast one vote and that five 
members will be elected directors." (Exhibit wA,,f p. 1.) 
6. The Affidavit further indicates that "two shares will be issued for each head of 
livestock/ (Exhibit "A," p. 1.) 
7. The Affidavit states that Mnew members shall be received by a majority vote 
of the stockholders present at a duly called meeting." (Exhibit "A," p. 2.) 
8. At least twenty years ago, the Association adopted and signed bylaws for the 
corporation. (Bylaws attached hereto as Exhibit "B.") 
9. The bylaws carry the name West Daniels Cattle Association. 
10. The Association has used these bylaws in order to operate various aspects of 
the company. 
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11. Historically, the Association ran 695 head of cattle over private land owned by 
the Association and on U.S. Forest Service ground by way of waiver and permit. 
12. Recently, several changes have caused problems to arise among the members 
of the Association. 
13. The individuals listed herein as defendants are members of the Association and 
have sold their rights in the West Daniels Cattle Association U.S. Forest Service permit without 
relinquishing their shares in the Association, which were tied to the permits. 
14. These individual members do not run cattle equal to half of their current 
claimed ownership in the Association. Specifically, these members claim the right to own shares 
for 180 cattle, but only have the right to run 52 head of cattle. 
15. The U.S. Forest Service will also no longer manage the private ground owned 
by the Association. 
16. As a result, there is confusion concerning actual membership in the Association 
and as to the amount of ownership. 
17. The Association has held a disputed vote which has caused a hardship to various 
members of the Association, including the plaintiff. 
18. For the first time in the history of the Association, the vote was held by shares 
instead of "per-head" of cattle as required by the Articles of Incorporation. 
19. The vote was complicated by the confusion over ownership and voting rights. 
COUNT I 
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(Declaratory Judgment) 
20. Plaintiff realleges all previous allegations of this complaint. 
21. Pursuant to Chapter 33 of Title 78 of the Utah Code Annotated, plaintiff seeks 
a declaratory judgment from the Court interpreting the Affidavit and the Bylaws of the 
Association in accordance with Utah law. 
22. As the Association is a non-profit corporation, ownership and voting rights may 
be enlarged, limited or denied based upon the Articles of Incorporation and the Bylaws, so long 
as the Bylaws are not in conflict with the Articles. 
23. Plaintiff asserts that the right to run cattle is necessary to be a member of the 
Association. 
24. The right to run cattle is the express purpose of the non-profit corporation. 
25. The individually listed defendants herein claim to hold shares of membership 
in the Association, which they have relinquished by signing a waiver instructing the Association 
to transfer the right to use the U.S. Forest Service permit to another Association member. In 
accordance with the transfer order, the right to use the U.S. Forest Service permit has been 
transferred by the Association to other members; however, the Association did not transfer the 
necessary shares of membership to the transferee. 
26. Such transfers are not permitted by the Articles of Incorporation or Bylaws. 
27. The Bylaws specifically require U.S. Forest Service permit ownership as a 
condition of membership. 
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28. Plaintiff believes that the shares tied to permit ownership should have been 
transferred to the member holding the right to run the cattle on the U.S. Forest Service permit 
owned by the Association. 
29. In the alternative, the interests held by members which no longer hold the right 
to run cattle should be cancelled. 
30. The non-profit Association has not been able to reach an amicable resolution 
to the dispute as to shares and permit ownership. 
31. Therefore, plaintiff seeks judgment from the Court determining membership in 
the Association and the amount of shares held. 
32. Without such a determination, the members will continue to divide the use of 
the assets of the corporation, including, but not limited to, loading chutes, corrals, and the 
private land, between classes of members that do not exist in the Articles or Bylaws. 
33. Plaintiff further seeks judgment establishing that the assets of the corporation 
are owned by the corporation and cannot be used solely by some of the members of the 
Association. 
COUNTn 
(Breach of Contract) 
34. Plaintiff realleges all previous allegations of this complaint. 
35. As a member of the Association, plaintiff is entitled to run his cattle on the 
Association's private land. 
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36. The Association has prohibited this action by illegal and/or improper vote. 
37. This breach of the plaintiffs rights has caused damage to the plaintiff. 
38. The breach includes, but is not limited to: 
a. Two months feed for 341 cattle at $15.00 per month per head. 
b. Additional transport costs of $10.00 per head. 
c. Additional labor. 
d. Loss of use of corrals and loading chutes. 
e. Loss of proper income distribution, including hunting revenue. 
f. Depreciation on the value of the cattle at approximately $20.00 per 
head. 
39. Damages to be proven at trial exceed $20,000.00. 
40. Plaintiff should be entitled to interest, costs and attorney fees. 
WHEREFORE, plaintiff prays that the Court issue the following relief: 
1. Declaratory judgment establishing the ownership interest of each member in the 
Association. 
2. Damages exceeding $20,000.00 in an amount to be proven at trial. 
3. Interest, costs and attorney fees for pursuing this action. 
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4. Such other relief as the Court deems proper and necessary. 
DATED this IB- day of January, 2001. 
SEAN M PETERSEN, for: 
HOWARD, LEWIS & PETERSEN 
Attorneys for Plaintiff 
Plaintiffs Address: 
P. O. Box 75 
Goshen, UT 84633 
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IN THE FOURTH JUDICIAL DISTRICT COURT OF WASATCH COUNTY 
STATE OF UTAH 
RAY OKELBERRY, 
Plaintiff. 
vs. 
WEST DANIELS LAND 
ASSOCIATION; DAN WRIGHT; 
STEVE BETHERS; ELDON WRIGHT; 
JOHN BESSENDORFER; JAMES 
MORONI BESSENDORFER; BOB 
GAPPMAYER; and MRS. BONNER 
NELSON, 
Defendants. , 
FINDINGS OF FACT AND 
CONCLUSIONS OF LAW 
Case No. 9990500174 
Judge Donald J. Eyie 
This matter came on regularly for trial on July 22 and 23, 2002. The plaintiff appeared 
in person and was represented by his attorney, Don R. Petersen. Officers of the defendant West 
Daniels Land Association appeared in person and were represented by their attorney, Joseph T. 
Dunbeck, Jr. The Court having previously ruled on certain issues, which rulings are dated 
January 5, 2000, and May 21, 2001, and now being fully advised in the premises, makes and 
enters the following: 
FINDINGS OF FACT 
1. West Daniels Land Association is a duly organized non-profit corporation under 
the laws of the State of Utah. 
2. The Affidavit of Incorporation presented as Exhibit 1 in this case shows that 
there are 1,390 outstanding shares of the corporation, and that the purpose of the corporation 
as set forth in the Affidavit is to obtain lands for grazing purposes to assist in helping its 
members. H 
3. Shares of the organization were based upon two shares per one head ot 
livestock. It was anticipated that the shareholders would put their livestock on the land to be 
acquired by the Association. 
4. The Court finds that there was only one organization, although there have been 
two organizations named throughout the lawsuit, those being West Daniels Land Association and 
West Daniels Cattle Association. The Court finds these entities to be one and the sank\ LTp 
.until recent times, individuals associated with those organizations were the same individualsj 
having the same common meetings to a large extent. The individuals who signed the Bylaws 
for the West Daniels Cattle Association initially were all shareholders in the West Daniels Land 
Association. It was further represented in applications to the U.S. Forest Service that West 
Daniels Cattle Association was a duly organized corporation under the laws of the State of Utah. 
5. The Court finds that there was no evidence presented that there was ever such 
an entity known as West Daniels Cattle Association created under the laws of the State of Utah 
Further, the Court finds that in making application to the U.S. Forest Service, West Daniels 
Cattle Association used the property that was the real property of the West Daniels Land 
Association to obtain the grazing permit. 
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6. The Court finds that the Bylaws for West Daniels Land Association, Exhibit 
2, have never been rescinded or amended, which is confirmed by the fact that in 1997, these 
Bylaws were submitted as part of the application to obtain the grazing agreement with the Forest 
Service. 
7. The Court finds that from its creation and acquisition, the private lands that 
have been testified to in court of approximately 5,200 acres are owned by the defendant West 
Daniels Land Association. These lands were traditionally used in conjunction with the Forest 
Service lands and the Forest Service permits that were either owned outright by the shareholders 
of the corporation or were pooled as part of obtaining permits in the name of West Daniels 
Cattle Association with the Forest Service. 
8. The Court finds that traditionally the private lands were used in the spring and 
'the fall for a one-month to a six-week period of time. These lands were used prior to going onto 
the Forest Service lands and then coming off the Forest Service lands. The traditional use was 
changed pursuant to a letter received lrorn the Forest Service dated August 18, 1997, wherein 
the Forest Service cancelled the 160-head permit owned by the West Daniels Land Association. 
This is reflected in Exhibit 17. The cancellation of the 160-head permit resulted in a decision 
made at the annual meeting of the defendant held February 27, 1998, wherem it was voted by 
the Association to create two herds, one herd to go onto the Forest Service land and one herd 
to remain on the private property. 
9. The Court finds that the plaintiff Ray Okelberry is a shareholder in the West 
Daniels Land Association and has served as an officer at various times, that he has owned stock 
in the 'corporation and was the President of said Association in 1998 and 1999. 
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10. The Court finds that the minutes of the February 27, 1998 annual meeting 
reflect the plaintiff voting against creation of the two herds and asked that they continue the 
operation as previously conducted This motion was not seconded. The motion to create two 
herds passed by a majority of the shareholders voting at that time. 
11. The vote of the February 27, 1998 meeting resulted eventually in the filing of 
the lawsuit now before the Court, which was filed in the year 2000, wherein the plaintiff asked 
for declaratory judgment with respect to certain interpretadons of the Articles of Incorporation 
and the Bylaws of the corporation and asked for monetary damages resulting from the alleged 
breach of the obligations of the defendant corporation tow aids the plaintiff. 
12. The Court finds that the damages claimed by the plaintiff for 1998 will not be 
allowed. The Court finds that the plaintiff did have the use of the private lands of the defendant 
wherein he was permitted to have 60 head of cattle upon those private Jands during the fall 
grazing period of 1998. 
13. The Court will disallow the plaintiffs claim for damages for 1999 in that the 
organization, by and through him as President, chose not to use their Forest Service permit in 
that year and that the plaintiff chose not to use the private land himself because he did not have 
the use of the Forest Service permit property adjoined thereto. There was testimony to the effect 
that the plaintiff could have used it if he had desired. 
14. The Court finds that with respect to the grazing years 2000 and 2001, the Board 
of Directors of the corporation chose not to use the private land for grazing by anyone. The 
Court finds that they have the right to do so pursuant to their rights in the Bylaws of the 
corporation to manage those lands and, therefore, the Court will not award any damages for the 
years 2000 and 2001. 
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15. With respect to the year 2002, the Court finds that in reviewing the minutes of 
the annual meeting held this year on February 5, 2002, the defendant West Daniels Land 
Association decided to lease the 5,200 acres. It was set forth in that meeting that it was for the 
purpose of generating money to pay expenses. The Court finds that based upon the testimony 
of the plaintiff and a Mr. Gappmayer, that they advertised the property for lease in several 
periodicals, local periodicals, statewide periodicals and awarded the lease of the 5,200 acres to 
the highest bidder. The Court finds that there was testimony that if a shareholder desired to do 
so, they could have bid themselves. 
16. The Court finds that the solicitation to the general public prior to inquiring of 
shareholders themselves is a breach by the defendant corporation's Board of Director's duty to 
look after the best interests of the shareholders. The Court finds that the Board of Directors of 
the defendant corporation has a fiduciary duly to use that land in the best interests of the 
shareholders and to promote the purpose of the corporation, which the Court has previously 
ruled is to provide grazing lands for the livestock owned by the shareholders. 
17. The defendant Association is similar to an irrigation company which owns water 
rights that it pools for the joint benefit of the shareholders. The solicitation of bids for the 
grazing rights on the private land appears to be similar to an irrigation company thinking that 
it can raise more money by advertising the bidding of water to the highest bidder than by 
permitting its shareholders, who have a right to use that water on their farms, to use it for their 
farming operations. 
18. The Court finds that there was a breach of the obligation of management which 
the defendant corporation had to the plaintiff, and that the plaintiff is entitled to damages 
resulting from that breach. 
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19 In reviewing the claim of damages set forth by the plaintiff, the Court finds that 
his claim with respect to the need to purchase additional feed is an appropriate damage which 
resulted from the breach. The plaintiff calculated this amount based upon 401 head of cattle. 
The Court finds that the plaintiff is really only entitled to 341 head of cattle on the Forest 
Service permits, and that the Court has determined based upon the $15-per-month AUM that that 
amount comes to $10,230.00. 
20. The Court finds that the plaintiff's request for transportation is too speculative 
for the Court to determine an appropriate amount. The Court finds that there will be no award 
for damages for transportation. 
21. The Court finds that the claim of the plaintiff for labor is too speculative and 
will make no award for labor. 
22. With respect to the claim of the plaintiff for shrinkage of his livestock, the 
Court finds that there was a loss of weight produced on calves that can be calculated, and the 
3% calculation used by the plaintiff and his expert witness, Mr. Bos well, is reasonable. Said 
calculation is not to be based upon 401 calves but on 341 calves. The Court finds that amount 
to be $3,486.00. 
23. The Court finds that the shrinkage of the cows and bulls is too speculative and 
not immediately determined because the cows and bulls are not sold at the end of the season as 
are the calves. 
24. The Court finds that the plaintiff is entitled to judgment against the defendant 
in the amount of $13,716.00. 
25. The Court finds that Judge Anthony W. Schofield has previously ruled upon 
one issue, and that ruling is incorporated herein. 
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26. The Court finds that as previously indicated by the Bylaws, Exhibit 2, that these 
Bylaws are for the corporation and shall govern the corporation to the extent that they are not 
in conflict with the Affidavit of Incorporation as set forth by Judge Schofield in his rulings. 
27. The Court finds that any decision, as has been reflected in the minutes of the 
defendant, will require a two-thirds approval of the shareholders to sell the property. This shall 
govern the operation of the defendant corporation until and unless those Bylaws are amended. 
28. The Court finds that the lease entered into by the defendant corporation for 
2002 was improper, and that any such leases in the future would be improper. 
Based upon the foregoing Findings of Fact, the Court makes the following: 
CONCLUSIONS OF LAW 
1. The Court incorporates the rulings of Judge Anthony W. Schofield, which 
rulings are dated January 6, 2000 and May 21, 2001. 
2. The West Daniels Land Association is a duly organized non-profit corporation 
under the laws of the State of Utah. 
3. There are currently 1,390 shares of stock outstanding in the corporation. 
4. The purpose of the corporation is to obtain lands for grazing purposes to assist 
in helping its members. 
5. The shares in the corporation are based upon two shares per one head of 
livestock. It was anticipated that shareholders would use their livestock on the land that was to 
be acquired by the Association. 
6. The Court concludes that there is only one organization, even though two 
organizations have been named throughout the lawsuit, those being West Daniels Land 
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Association and West Daniels Cattle Association. The Court concludes that those entities are 
one in the same. 
7. The Bylaws of the defendant Association received as Exhibit 2 have never been 
rescinded or amended. 
8. The defendant corporation has acquired approximately 5,200 acres of real 
property. This private property was used in connection with Forest Service lands that adjoined 
the private property. The Forest Service permits were either owned outright by shareholders 
of the corporation or were pooled as part of obtaining permits in the name of West Daniels 
Cattle Association with the Forest Service. 
9. The private lands (5,200 acres) were used in the spring and the fall for a one-
month to a six-week period prior to going onto the Forest Service lands and then coming off the 
Forest Service lands. 
10. The traditional use of the private land was changed by a letter received from 
the Forest Service1 dated August 18, 1997, wherein it cancelled the 160-head permit owned by 
the West Daniels Cattle Association as set forth in Exhibit 17. That cancellation resulted in a 
decision made at the annual meeting of the defendant held February 27, 1998, wherein it was 
voted by the Association to create two herds, one herd to go onto the Forest Service permit 
property and one herd to remain on the private property. 
11. The plaintiff Ray Okelberry is a shareholder in West Daniels Land Association 
and has served as an officer at various times. He owned stock in the defendant corporation and 
served as President of the Association in 1998 and 1999. 
12. The minutes of the February 27, 1998 meeting reflect that the plaintiff voted 
against creating two herds and asked that they continue the operation as previously conducted. 
8 
That was not seconded. The motion to create two herds passed by a majority of the 
shareholders. 
13 The claim of the plaintiff for damages for 1998 will not be allowed. 
14. The claim of the plaintiff for damages for 1999 will not be allowed. 
15. The claim of the plaintiff for damages for the years 2000 and 2001 will not be 
allowed. 
16 The solicitation for bids for the year 2002 by the Board of Directors of the 
defendant corporation was a breach of its fiduciary duty. The directors had a duty to look after 
the best interests of the shareholders of the corporation. The directors had a fiduciary duty to 
use the private property in the best interest of the shareholders and to promote the purpose of 
the corporation which is to provide grazing lands for livestock owned by the shareholders. 
17. There was a breach of the obligation of the management of the defendant 
corporation with respect to Mr. Okelberry. The Court concludes that the plaintiff is entitled to 
damages resulting from the breach of the duty owed to him. 
18. The plaintiff is entitled to judgment against the defendant in the amount of 
$10,230.00, which represents 341 head of cattle at the rate of $15.00 per month AUM. 
19. The request for transportation claimed by the plaintiff is too speculative. 
20. The Court concludes that the claim for labor made by plaintiff is too 
speculative. 
21. The plaintiff is entitled to judgment against the defendant in the amount of 
$3,486.00 for shrinkage based on a calculation of 341 calves. 
22. The plaintiffs claim for shrinkage of cows and bulls is too speculative. 
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23. The plaintiff is entitled to a total judgment against the defendant in the amount 
of $13,716.00. 
24. Any decision by the Board of Directors to sell the private property will require 
a two-thirds approval of the shareholders until and unless the bylaws of the corporation are 
amended. 
25. The Board of Directors of the defendant corporation is hereby prohibited from 
making any leases concerning the private property for grazing purposes. 
DATED this 7, / day of November, 2002. 
APPROVED AS TO FORM: 
JOSEPH T. DUNBECK, JR., ESQ. 
Attorney for Defendants 
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NOTICE TO DEFENDANTS' ATTORNEY 
TO: JOSEPH T. DUNBECK, JR. 
You will please take notice that the undersigned, attorney for plaintiff, will submit the 
above and foregoing Findings of Fact and Conclusions of Law to the Honorable Donald J. Eyre 
for his signature upon the expiration of five (5) days from the date of this notice, plus three (3) 
days for mailing, unless written objection is filed prior to that time, pursuant to Rule 4-504 of 
the Rules of Judicial Administration of the State of Utah. 
DATED this day of August, 2002. 
- ^ t ^ *n 
DON R. PETERSEN, for: 
HOWARD, LEWIS & PETERSEN 
Attorneys for Plaintiff 
MAILING CERTIFICATE 
I hereby certify that a true and correct copy of the foregoing was mailed to the 
following, postage prepaid, this day of August, 2002. 
Joseph T. Dunbeck, Jr., Esq. 
123 South Main Street, #1 
Heber City, UT 84032 
SECRETARY 
G.\DRP\OKELBERR FOF 
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DON R. PETERSEN (2576), for: 
HOWARD, LEWIS & PETERSEN, P.C. 
ATTORNEYS AND COUNSELORS AT LAW 
120 East 300 North Street 
P O Box 1248 
Provo, Utah 84603 
Telephone (801) 373-634-S 
Facsimile (801)377-4991 
Our File No 25,774 
Attorneys for Plaintiff 
IN THE FOURTH JUDICIAL DISTRICT COURT OF WASATCH COUNTY 
STATE OF UTAH 
RAY OKELBERRY, 
Plaintiff, 
vs. 
WEST DANIELS LAND 
ASSOCIATION; DAN WRIGHT; 
STEVE BETHERS; ELDON WRIGHT, 
JOHN BESSENDORFER, JAMES 
MORONI BESSENDORFER; BOB 
GAPPMAYER; and MRS. BONNER 
NELSON, 
Defendants 
JUDGMENT 
Case No. 9990500174 
Judge Donald J. Eyre 
This matter came on regularly for trial on July 22 and 23, 2002. The plaintiff appeared 
in person and was represented by his attorney, Don R Petersen Officers of the defendant West 
Daniels Land Association appeared in person and were represented by their attorney, Joseph T. 
Dunbeck, Jr. The Court previously ruled on certain issues, which rulings are dated January 5, 
2000, and May 21, 2001. The Court now, having heretofore entered its Findings of Fact and 
Conclusions of Law and bemg fully advised in the premises, makes and enters the following 
JUDGMENT 
1. The Court hereby incorporates the rulings of Judge Anthony W. Schofield, 
which rulings are dated January 6, 2000 and May 21, 2001. 
2. The claim of the plaintiff for damages for 1998 is denied. 
3. The claim of the plaintiff for damages for 1999 is denied. 
4. The claim of the plaintiff for damages for the years 2000 and 2001 is demed. 
5. The solicitation for bids for the year 2002 by the Board of Directors of the 
defendant corporation was a breach of its fiduciary duty The directors had a duty to look after 
the best interests of the shareholdeis of the corporation. The directors had a fiduciary duty to 
use the private property in the best interest of the shareholders and to promote the puipose of 
the corporation which is to provide grazing lands for livestock owned by the shareholders. 
6. There was a breach of the obligation of the management of the defendant 
corporation with respect to Mr. Gkelberry. The Court awards plaintiff damages resulting from 
the breach of the duty owed to him. 
7. The plaintiff is awarded judgment against the defendant in the amount of 
$10,230.00, which represents 341 head of cattle at the rate of $15.00 per month AUM. 
8. The request for transportation claimed by the plaintiff is too speculative and is 
denied. 
9. The Court concludes that the claim for labor made by plaintiff is too speculative 
and is denied. 
10. The plaintiff is awarded judgment against the defendant in the amount of 
$3,486.00 for shrinkage based on a calculation of 341 calves. 
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11. The plaintiffs claim for shrinkage of cows and bulls is too speculative and is 
denied. 
12. The plaintiff is awarded a total judgment against the defendant in the amount 
of $13,716.00. 
13. Any decision by the Board of Directors to sell the private property will require 
a two-thirds approval of the shareholders until and unless the bylaws of the corporation are 
amended. 
14. The Board of Directors of the defendant corporation is hereby prohibited from 
making any leases concerning the private property. 
15. The Court finds that there are currently 1,390 shares of outstanding stock in 
the defendant corporation West Daniels Land Association. 
16. The purpose of the corporation is to obtain land for grazing purposes to assist 
in helping its members. 
17. The shares of the corporation are based upon two shares per one head of 
livestock. It was anticipated that the shareholders would put their livestock on the land to be 
acquired by the Association. 
18. The Court finds that there is only one organization, even though two 
organizations have been named throughout the lawsuit, those being West Daniels Land 
Association and West Daniels Cattle Association. The Court finds that these two entities are one 
and the same. 
19. The Court finds that the Bylaws of the defendant Association received as 
Exhibit 2 have never been rescinded or amended. 
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20 The defendant Association has acquired approximately 5,200 acres of real 
property. This private property was used in connection with Forest Service lands that adjoin the 
private property. The forest service permits were either owned outright by shareholders in the 
corporation or were pooled in part of obtaining permits in the name of West Daniels Cattle 
Association with the Forest Service. 
21. The private lands, 5,200 acres, are used in the spring and the fall of the year 
for a one-month to six-week period prior to going onto the Forest Service lands and then coming 
off the Forest Service lands^ 
2*7 day of November, 2002. 
:OURT 
DATED this 
APPROVED AS TO FORM: 
JOSEPH T. DUNBECK, JR., ESQ. 
Attorney for Defendants 
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NOTICE TO DEFENDANTS' ATTORNEY 
TO: JOSEPH T. DUNBECK, JR. 
You will please take notice that the undersigned, attorney for plaintiff, will submit the 
above and foregoing Judgment to the Honorable Donald J. Eyre for his signature upon the 
expiration of five (5) days from the date of this notice, plus three (3) days for mailing, unless 
written objection is filed prior to that time, pursuant to Rule 4-504 of the Rules of Judicial 
Administration of the State of Utah. 
DATED this 3 £ ) day of August, 2002. 
*^Z£ £? 
DON R. PETERSEN, for: 
HOWARD, LEWIS & PETERSEN 
Attorneys for Plaintiff 
MAILING CERTIFICATE 
I hereby certify that a true and correct copy of the foregoing was- mailed to the 
following, postage prepaid, this day of August, 2002. 
Joseph T. Dunbeck, Jr., Esq. 
123 South Main Street, #1 
Heber City, UT 84032 
SECRETAR 
t5VYn<L^^ 
G \DRP\OKELBERR JUD 
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' 2S240 & °%/ef; i: 
A r r i 7) A. v I T rA #r n/*''/ ^ 
S?AT^ OF irr^ Ji ) '\.'?*>*- ^ A " ^ 
C'V^TY OF VAb/lCH ) "' " 
I do ^ole-ialy u \ca r tnot a t a meeting of the members of the Vest 
Ikniels. land Acpceiat ion, r e s id ing in Vasatch County, h e l d RlChft.r?:eBwlon».la-?atch 
County, Utah, upon no t ice to the incorpora tors by w r i t t e n not ice Bent by mail , 
i t vas decided by a majori ty vote of the members p resen t a t said meeting to i n -
corporate said assoc ia t ion wi th in said l i m i t s v i t h such r i g h t s und ob l iga t ions 
as may be p resc r ibed ty lav;, t o be knovn as the ' ^ 3 ? lAHISLS IAKD AS300IATIGK; to 
e r i s t for ninety-nine years frcoi the date of incorpora t ion for the purpose to hold 
and cvn and manage grazing land f o r the purpose of graz ing animals as Bhaj.1 be^ 
detersm2A by the board of d i r e c t o r s of sa id corpora t ion ; with p r i n c i p a l pl^xe of 
business a t ho^r City, *.icatch County, Utah; with a board of d i r e c t o r s cons i s t i ng 
of f i ve members, one of vhich v i l l be e l ec t ed p r e s i d e n t , one v i c e - p r e s i d e n t , and 
one secre tary of vhem ?ny three she l l form a quorum, t o be e l e c t e d annually a t 
the annual meeting of aai^ corporat ion vhich »• i l ] be held a t the p r i n c i p a l place 
of business of said corpora t ion on the four th Hoada}' In January of each year in 
the following manner: 
That each share of stock may c=-st one vote end tha t the f i v e mera-
"hers vho v i l l bo e lec ted d i r e c t o r s v i l l be e lec ted by a r a j o r i t y of the vote3 c a s t , 
and t o qual i fy by esch g iv ing bonds t o the c o r : o r a t i o n t o be f i l e d v i t h the sec-
r e t a r y thereof in tha sum of ^,500^00; and t ha t the f i r s t off icers ( and board of 
d i r e c t o r s vho sha l l hold o i l ice u n t i l the f i r s t annual e l e c t i o n v i l l be as fol lows; 
Cashus K. C?Fper, p r e s i d e n t ; *: i i l S3wards, v i . F - r r e s i d e n t ; Oliver Edwards, Eecr^tr ry; 
Y\y. Johnson, d i r e c t o r ; and Floyd io imer , d i r e c t o r ; t ha t by-lavB may be enacted by 
a majori ty vo te of the i.e'Voers p resen t a t e duly c a l l e d spec ia l r e e t i n g or at the 
r egu la r annual meeting; txist thu ites/bers of s j i u corpora t ion and t h e i r p r i v a t e 
p roper ty sha l l not be l i a b l e £or s a i d ' c o r p o r a t i o n ' s o c l i g ^ t i o n s ; t h c t s/»id corpora tiler. 
s h a l l have ru thor ized three- thousand shpms of coiaior. s tock a t the p r i c e of ^1.00 
y^er sliere and tha t tvo snares s h a l l be issued f 3r CPJCIX he?d of l i v e s t o c k . 
£he fo l lov ing s^iall be the or ig in? 1 s tockholders rnd they sha l l 
ovn the number of Ehaxes as set cp ros i t e t n e i r na.t:g3. 
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Parloy Anderson 
Allen 7 . Tethers 
Taney A. Pesendorfer 
Henry I^ thero 
Bex "Pethcrs 
Cashus Casper 
Leroy Casper 
Bean M. Casper 
Floyd Banner 
]3ouf,las Edvarda 
Floyd Edvsrde 
Eeed Edwards 
Thorn?s Hov^rth 
50 
70 
38 
3 * 
30 
50 
10 
30 
7h 
50 
52 
70 
k 
Elmer Johnson 
Mix Johnson 
Ealph Cake 
C, D. Thacker 
Ho r I on Thacker 
Calvin Probst 
GrBnt Vebster 
Clark Vtobster 
HeDer R. Uinter ton 
Stafford V/interton 
Yern J . Wright 
Ol iver Zdvarda 
' F h i l Edwards 
M 
*3 
20 
137 
88 
10 
16 
ft 
188 
30 
30 
i»0 
^4g7T7T-^-
t , ^ 
bSl.^&T 
holders presen t a t a duly c a l l e d nee t i n g and a member may ba removed "by a vote 
of t vo - th i rde of the members pi*esent a t a duly ca l l ed and con t i t u t e d meeting. 
Gljfrl^^ 
Chairman of tne meeting. 
Subscribed E M «^ orn to before u.e. t.iis 3 7 day of 
A.D., 1^52. 
V"j C^**vi?.?ior TV^ires: 
"i\.*-r,, .-u"blic 
Eesidir* in_finaoB3,;/j/fe £ , . 
O A T H OP O F F I C E 
STATU CF UTAH ) 
: ss. 
COJiTY OP VASATCH ) 
S ^ u * , /?.C**/>**- the duly e l e c t e d p r e s iden t of the VEST DANIELS 
LA>TD ASSOCIATION; f/,;( / £ / _ • **rbr the duly e l ec t ed vice p res iden t of tha Vest 
Daniels I*=nd Associat ion; /*///,%^ [?,{,, <»y^ ls? the duly e lec ted sec re ta ry of 
the V-'est Eanto ls Irnd Associa t ion do esrh here "by sepera te ly depose and aff i rm 
t h a t : 
They wi l l discharge the d u t i e s of such of f ice to the best of t h e i r 
judgexent and tha t they v d l l not do nor consent to the doing of any mat ter 
or th ing b e l a t i n g t o the business of t h e co rpora t ion v i t h intent t o defraud 
any s tockholder or c r e d i t o r or the p u b l i c , 
I&ted t h i s ;? 1 A £gy of September, A.D. • 1952. 
Subscribed end evorn to before HJO t h l a 3 ~)T ' day of September, A.D., 
1952. 
Notary Public 
lly Commission Expi res : 
Residing; in Ph*<s* UT-
CLERK'S CERTIFICATE 
STATE OF UTAH ) 
) EB. 
COUNTY OF WASATCH ) 
I, Wayne C. Whiting, County Clerk in and for Wasatch County 
State of Utah, do certify and declare that the attached AFFIDAVIT and 
OATH OF OFFICE of the VEST DANIELS LAND ASSOCIATION, are full, true, 
and correct copies of the originals which were filed in my office the 
2nd day of October, A. D., 1952i an<i which are now on file and of 
record in my office. 
WITNESS my hand and official seal hereunto affixed at my 
office in Haber City, Utah, this 2nd day of October, A. D., 1952. 
(SEAL) 
Wayne C. Whit ing, County ClerV-
Wasatch County 
By xhmAtA. Wcucht fiPtfrt Deputy 
AFFIDAVIT 
CCJOTT OF Is'ASATCH ) 
We, the undersigned o f f i c e r s of the West l a n i e l s Land Associa t ion 
%Q SOLEMNLY SAIIAH tha t the West l a n i e l s L?nd Associa t ion i s a bona f ide a s s o c i a t i o n , 
the object of \,hich i s not for pecuniary p r o f i t , t ha t i t i s organized *with ac tua l 
P a r t i c i p a t i n g members; t ha t i t v i l l not be used for promoting gambling or any 
o the r vi loat ioxi of lav; or ordinance . 
*Lt£JL~JLj 
/ 
Subscribed and sworn to before me t h i s ^ 7 day of ^ Z y ^ T .. , 1952 
Residing in 
My Commission Z r p i r e s : n/ur~ZS7r-; £fZ*^n 
VT /? ,r/ t^t+z 
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W3ST IANNIS CATTI S 3Y-L-.VL 
ARTICLE I 
Sec t ion 1 . . The n i^r.p cf t! i s a 3 r e c i " t i o n alvilL '.:e Vest S in ie l s fcab t l t ; 
Ar^oc id t i c ru 
ARTICLE I I 
S e c t i o n 1 , . Ti.is '-bsocic? t i on v i l i prurv le ,r,.~. r i t e c t sh* bus in.-as of 
r a i s i n g c a t t l e , work in coopera t ion with the Fores t Serv ice in the 
a d n i i n i s t r a t i o n and use of the Fores t Service admin i s te red grazing lands 
fo r v n i c h t h i s a s s o c i a t i o n v i l l bo recr inirred ; dn r-ny and r i l l things 
l awfu l , j u s t , and necessary to Turxher the i n t e r * a t s cf t h i s a s soc ia t ion 
in g r a z i n g and r e l a t e d ma t t e r s and c the rv iae in connect ion with the 
l i v e s t o c k i n d u s t r y . 
ARTICLE I I I 
S e c t i o n 1 . . Any pernor., f i r c ^ ^ r - ^ or p o r t i o n hcl". iriJ ri\pf r n i t f to j^aze 
c a t t l e on x\.e \vest Dani^L/C- t t la X-soc i^ t ion r—,7<* s ,r be ^co -" 
p e r m i t t e e nsr&ber c f ^ r asacci*4 t i r n by s i ; r . Lrf -> - i 
such initiation fe<. -s cay be r**vaire«: 
AETICL2 Tv 
Section 1 . , The officers of the •- sjoci- ti..r», ^oJ t ' o :;:^'"nr3 of -he 
board of directors shal l be electee i r x n ^ L . r j J : t»^ -TC c-'iti.n 
_vhc hold^e_rziit?<_to^>?raze _on_Forest Se_rvic^ _adjiinir terad^ innd ths kind 
}f l ivestock for vhich th i s association i s recr.gnised by the Forest 
Service , Tfco officers of saiJ associat ion s h i l l consis t of a president, 
v ice-pres ident , secre ta ry- t reasurer , Thers shs l l also be tve (2) 
add i t iona l members. The pres ident , vie?-president , secretary-treasurer , 
and the wo addit ional members shal l co r s t i t u t e t /x bc^rd of directors . 
Section 2 . . Officers of the aseociJticd mc! mesdbers cf tba fceri cf ' 
d i r e c t o r s , shal l be elected fron members vrio hr l i grazing permits* on 
the area representj^jy..jL>ia^2iiocli^ijiri^. The ^.""me^s of the association 
and board menbers shal l be elected by b i l l o t by permittee rneoisors ar.J. 
i n s t a l l ed at the annual meeting: or at a spscir.l r .eet in- *nd s.i^ll hold 
office unt i l ths next annual ineetin- a f te r the i r e lec t ion cr thereafter 
u n t i l tne i r successors have been elected and i n s t i l l e d . 
ARTICLE Y 
Section 1.. It shall "be the duty cf the President to preside at all 
meetings of the association *nd bc?rd cf directors, tc supervise the 
work of the association, and direct the work of its officer*. Ke 
shall approve and countersign all checks for the expenditure of money 
/ ii n r - " • • " " ^ n ••mini ... i tr 
for the association and shall perform all tre dutio3 that devolve 
upon such office. 
ARTICLE VI 
Section 1 . . The Yice-Preaident shal l perfcrn a l l dut ies cf the president 
in the absence of the president -or in the event of h is i nab i l i t y tc ac t . 
ARTICIxE VII 
Section 1 . . I t sha l l "be the duty of the seevs t^ry- t reasumr to conduct 
the correspondence cf the association; zc teep "11 rec/rds ar.i accounts; 
tc make out and turn over to the associ^^o:- a l i s t nf a l l assessments 
ordered "by the associat ion or tho bo-ird of d i r e c t o r s , shcvir.j" ~ach 
member *s .portion; to col lect f-oc the cemlers c~ t> r Jissocifc-ticn the 
assessments made "by i t or "by t; c board mJ tc i=eue receipts tr.t-^efor; 
to keep in a bock for that purpose an accu^t^ . c c u n : o^ the snme; and 
to do a l l things necessary in the conduct r* t i e bunir.iss of the 
associa t ion which may be assigned to hi i bv t.,e a s scc i i t i r r , cr the bcr«rd. 
He sha l l sign ^11 checks and vcuchers ror dis>u~sir.- thr fun'To of the 
- s s c c i a t i c : or f u r ; s receive! *^  him Vy r3 O:T f * in ::^io~ i s sics^\ iry-
t reasure r of tne associa^i-in," a~d the vcuc" *:rs sv. *il shev f i - vh°.t purpose 
such moneys ar3 paid. He shall submit -i v r i t t ° r . report to the association 
*it i t s annual meeting, giving account of Ve business trc ns'-cticne o2 
the associa t ion for the year -"uct closed, iir.^ur tr. received >x:d disbursed, 
from vher and on what accou:^ i\. chived, rind for vhot purpi so paid ^ i , . . 
The bocks of tuc 3ucretcu^y-tra surer gf i l l '^ c ^_ud,t>id_ r t l eas t ye., rly 
by suca persona c's the association may designate =.nd <- re^o~t of tha 
audit sha l l be subaitted to the association i t e rc v annual meeting. 
The book:; of the secretary-tre-.surer shall bo o^en for inspection by 
any member of the associat ion and the forest supervisor at any and a l l 
t imes. He sha l l report promptly to the said forest supervisor for 
r ece ip t s cf a l l moneys from asse3smcnt3, a l l changes in the personnel 
of the of f icers , board cf d i rec tors , and members cf the association, 
and a l l changes in the by-laws. He shall a l so submit tc the said 
fores t supervisor, vhen requested, an annual statement not l a t e r than 
January 15 of each year, covering a l l moneys received during the 
preceding calendar year under assessments levied, and indicat ing therein, 
m d e t a i l , the purpose for which such moneys were expended. 
Section 2 . . The Becretary-treasurer of the associat ion shal l be the 
secre tary of the board of Directors , 
ARTICLE T i l l 
Section 1 . . The board of d i rec tors may on behalf of t i 
enter in to agreements, borrov money, assume obligations" 
assessments, prescribe requirements pertaining to the use and occupancy 
of &he range for which t h i s association is recognized. I t shal l 
^ t ransac t the general business ofX the associat ion, and each and every 
act of the board in such matters shall be binding upon the association: 
Provided, That before the board may act in any matter which may require 
a payment by any member of a sum in excess of ? m . OOa?i±hrvH ty for 
such action must be given by a 2/3 majority of the/'permittee Npsmbership 
at the annual or a t a specia l meeting. 
ARTICLE IX 
Secticn 1 . . For the purpose of providing expenses, a l l members of the 
associa t ion sha l l be assessed upon the t o t a l number of l ivestock under 
permit and which are affected by the assessments, and the beard of 
d i r ec to r s shall determine the number cf l ives tock of each member to be 
affected by the assessment: PT/iH^pfl
 | That when an assessment is 
jlevied in connection with the handling of l ivestock on the range for 
which th i s associat ion i s recognized, or any subdivision thereof, i t 
w i l l be based upon the number of livestock ^r-.-ed thereon by each 
member under permit during the grazing season in which the assessment 
i s to be enforced• 
L 
ARTICLE X 
Section 1 . . The annual meeting of this associat ion shal l be held at 
on . . cf each year. 
Section 2 . . Special meetings shall be held at such times and places 
a3 may be designated by the prosideat or a majority cf the board. 
Writ ten notice of a l l meetings of the associat ion sha l l be sent to 
the last-known address of e .^ch member by the secre tary- t reasurer at 
' l e a s t 7 days before the date of such meeting. Notices covering 
spec ia l meetings shal l s t a t e the purpose for which ca l led . No 
business shall be transacted at a special meeting except as stated 
in the notice unless the members in good standing present a t the 
meeting give t h e i r unanimous consent thereto. 
Section 3*- Meetings of the board of directors sha l l be called by the 
sec re ta ry - t r easure r upon request from the president , by a majority of 
the beard, or by the fores t supervisor. 
ARTICLE XI 
Section 1*. Any officer of the association authorized to receive or 
disburse money for or on behalf of the association may be required to 
give the association such bond for the proper dit,charge cf his duty a3 
the association may direct: Provided, That a joint bond zzy be given 
where more than one officer ie designated to hnndle the funds. 
Section 2.. All disbursements of the funds of the association shall be 
made by check. 
ARTICLE XII 
Section 1,. Amendments to the bylavs may be mMe only at th« annual 
meeting by a 2/3 majority vote cf the permittee members in good standing. 
Voting by proxy at the election of officers or board members, or on 
amendments to the bylaws shall only be empowered by the secretary cf 
said association after having procured on an association proxy form 
containing signature and_authority to act for said permittee. 
ARTICLE XIII 
Section 1.. !To business of the association 3hall be tr^nsaeted at any 
meeting unless a quorum is present. A quorum for association meetings 
shall consist cf a majority of the permittee members of the association 
who are present and in good standing at the time of the meeting. Except 
upon amendments to the byla*3 a 2/3 majority vote when a quorum is present 
snail carry. Unless a permittee menber is in good "standing he shall not 
'be entitled to vote or to be elected to office. A permittee member shall 
not be in good standing unless he shall have 3ifined_j^ d_cjpmplied_j^ .tbL.all. 
of therequirements adopted by or on behalf of tne association under the 
bylaws... A quorum for board of directors meetings shall consist of a 
majority of the board. 
S e c t i o n 2 . . Each p e r m i t t e e member in good s tanding s h a l l be e n t i t l e d t< 
~ ~ ~ ~ — — - , - " * •"' " . — — , — • . - -
one vote for each grazing head. Except where otherwise provided, votli 
by proxy may be permitted in connection with eny business of the 
association af£er having complied with Section 1, Article XII# 
ARTICLE XIV 
Sec t ion 1*. The p r e s i d e n t , v i c e - p r e s i d e n t , and members of the board of 
d i r e c t o r s s h a l l r e c e i v e a s a l a r y for s e rv i ces rendered in t h e i r 
r e s p e c t i v e p o s i t i o n s , but the s e c r e t a r y - t r e a s u r e r s h a l l be allowed f o r 
h i s s e r v i c e s whatever compensation the a s s o c i a t i o n may a u t h o r i z e . 
ARTICLE XV 
Sec t ion 1 . . Meetings of the a s s o c i a t i o n s h a l l be conducted informal ly , 
"but a t the d i s c r e t i o n of the p r e s i d i n g o f f i c e r , R o b e r t s ' Rules of 
Order nay be invoked t o conduct a l l forms and c r i e r of b u s i n e s s • 
Sec t ion 2.« The o rde r of b u s i n e s s of any meeting of Vr.2 i s c c c i a t i o n 
shall be 
t. ' 
2. 
3. 
4-
5-
6. 
7. 
8. 
9-
10. 
11. 
12. 
13* 
n-
as follows: 
Call to order 
Roll call and check standing of members 
Check for quorum 
Reading of minutes of last meeting 
Unfinished business 
Reports of .secretary-treasurer and auditing committees 
Reading of communications 
Report of the board of directors 
Reports of committees 
$ev lousiness 
Election and installation of officers 
Admission of new members 
Appointment of committees 
Adjournment 
ASTICLE XTI 
Sec t ion 1#« I t s h a l l be the r e s p o n s i b i l i t y of s a i d a s s o c i a t i o n members 
t o comply w i t h the "Utah S t a t e Livestock Laws", a s s t a t e d h e r e i n . 
The Utah code, Sec t ion 4-12-17 s t a t e s : " I t s h a l l be unlawful to tu rn ^ 
loose o r range zny c a t t l e upon the f ede ra l range c r f o r e s t reserves 
cf t h i s S t a t e wi thout keepin tt.erwith during t h e b reed ing season of 
each year one b u l l for every t h i r t y h<3'ad or f r -c t icr> the reof cf fains 1^ 
b reed ing c a t t l e so runged; provided tha t i r v perse ; , so ranain*; any 
por t ion of t h i r t y head of female breeding ca t t l e mr.y provide vine 
arrange for an in te res t in e bul l running at largc. en the federal range 
of forest reserves vhere such ca t t l e are ringed." 
Section 4-12-23 of the Utah Code s t a t e s : "It sha l l bef unlawful to ovn 
and turn loose or allow to run a t largo upon the federal ranee or 
fores t reserves of th is s ta te any cthor than i. purebred graded ball of 
some recognized "beef freed. The p-ir t iculir breed tr.d ffpide of such 
bu l l i s to be determined by the majority °- tlio u:-nrtf on uny ^iyen range 
c r grazing d i s t r i c t . A purebred bul l as contemplated by this section 
must fee a ba l l having a reg i s t ra t ion car-cificate frim ths breeding-
associat ion of i t s par t icular breed . 
Section 2 . . I t sha l l be the duty of the associat ion members to decide 
by a 2/3 majority vote at the o.nnua.1 meeting, tho b-yed and gr~de of the 
bul ls to be run en t l .e t l lo tnent . 
Sectiot. ? . . I": shal l be th* duty cf P :C'- ' * - H r - p p;.in j ^ s ^ c i c t i r " t r 
furnish t c the secretary, a cop;- cf the r-'ji^t^-.tior. certifier.tc- cf 
the bul l which sha l l be used Tor brpei i i t ; purp-se.- on trie allotment 
end the number of years for which Laid Lull wi l l c? p^rmittyn .3 a 
recognized breeding bul l . 
Section 4 . . I t sha l l be the duty cf thv cc*-rd cf n i rec tors to d<-teroi;>-
the number cf years for which hulls will be recognised as breeding 
bul ls upon said rcnge« 
Section 5*« I t shal l farther be the dut\ cf each r.er.bt.r tc notify in 
wr i t ing , the secretary of sj.id association, thr numbr-r of fem-le 
breeding animals to be ranged during the breeding 3oascn ?rd further 
sc s t a t e the bul l fcr which breeding services h-"s bren acquired, snd 
further show receip t for having paid the breeding fees to the recognized 
owner of the bul l running a t lar/3^ on th« C'tttl? al lotment. 
ARTICLE X7II 
I t shal l be the duty of the President cT s'»ic! associ'. t ion, to 
appoint such board member and/o~ association members as may be necessary 
to t ransact a l l business, l^bcr, rcl i ted matters, nnd otherwise in 
connection with the foi l .wing cornaittee^: 
1« Eeriing and movement of c c t t l c . 
2. Pencinr ard ot.'ibliZu.tion of est tits, 
3 . Vater shed, water storage, HOC! ponds. 
ARTICLE XVTII 
Section 1.. The Boarl of Directors at their annual meeting, shall 
establish an equitable and fair wage or salary ns may be required for all 
vork completed, or to be completed by association members, persons for 
hire, machinery, and equipment for the maintenance, preservation, 
improvement, and continuation of the grazing allotment. Only partial 
remuneration will be paid to minors for labor completed, provided they 
are not immediately supervised Ijy a permit holder. 
ARTICLE XIX 
Section ! • • No permit holder of-said associat ion shal l t ransfer , s e l l , 
/ ' or put for sale a l l or any f ract ion thereof of a grazing permit to 
persons, firms, corporations, e t c . , without not if icat ion in wri t ing 
with signature attached the re to , to both the president and secretary 
of said association,, 
i 
Section 2., No permit holder of said association shall sell nr put 
for 3ale all or any fraction thereof of &. grazing permit to pr.: . T.S, 
firms, corporations, etc-, other than the immediate members of the 
family, namely: father, mother, sou, daughter, brother or sister, 
without first providing an opportunity for permit holders in good 
standing to purchase at a fair and current price as agreed upon by 
seller and buyer or buyers, for such permit cr fraction thereof. 
ARTICLE XX 
Section 1 . . Ve the undersigned, members of the West Daniels"4ssociation 
have read, understood, and agree to support the by-laws. 
/ O S) .. V^f . * J 
w y^7)ANIELS CATTLE ASSOCIATION 1 / ^ / ^ 
ARTICLE I 
Section L.The name of this association shall be West Daniels Cattle 
Association 
ARTICLE II 
Section L.This Association will promote and protect the business of raising 
cattle, work in cooperation with the Forest Service in the administration and 
use of the Forest Service administered grazing lands for which this Association 
will be recognized; do any and all things lawful, just, and necessary to 
further the interests of this Association in grazing and related matters and 
otherwise in connection with the livestock industry. 
ARTICLE III 
Section l..Any person, firm, or corporation holding a permit to graze cattle on 
the West Daniels Cattle Association Range may become a permittee member of the 
Association by signing the by-laws and paying such initiation fee as may be 
required. 
ARTICLE IV 
Section L.The officers of the Association, and the members of the board of 
directors shall be elected from members of the Association who hold permits to 
graze on Forest Service administered land the kind of livestock for which this 
Association is recognized by the Forest Service. The officers of said 
Association shall consist of a president, vice-president, secretary-treasurer. 
There shall also be two (2) additional members. The president, vice-president, 
secretary-treasurer, and the two additional members shall constitute the board 
of directors. 
Section 2..Officers of the Association and members of the board of directors 
shall be elected from members who hold grazing permits on the area represented 
by the Association. The officers and board members of the Association shall be 
elected by ballot by permittee members and installed at the annual meeting or 
at a special meeting and shall hold office until the next annual meeting after 
their election or, thereafter, until their successors have been elected and 
installed. 
ARTICLE V 
Section l..It shall be the duty of the president to preside at all meetings of 
the Association and board of directors, to supervise the work of the 
Assocation, and direct the work of its officers. He shall approve and 
countersign all checks for the expenditure of money for the Association and 
shall perform all the duties that devolve upon such office. 
ARTICLE VI 
Section l..The vice-f~\. ,ent s h a 1 1 perform all dutit^/^he president in the 
absence of the presiu^nt or in the event of his inabi^.ty-'to act. 
ARTICLE VII 
Section l..It shall be the duty of the secretary-treasurer to conduct the 
correspondence of the Association; to keep all records and accounts; to make 
out and turn over to the Association a list' of all assessments ordered by the 
Association or the borad of directors, showing each member's portion; to 
collect from the.members of the Association the assessments made by it or by 
the board and to issue receipts therefore; to keep in a book for that purpose 
and accurate account of the same; and to do all things necessary in the conduct 
of the business of the Association which may be assigned to him by the 
Association or the board. He shall sign all checks and vouchers for disbursing 
the funds of the Assocation or funds received by him by reason of his office as 
secretary-treasurer of the Association, and the vouchers shall show for what 
purpose such moneys are paid. He shall submit a written report to the 
Association at its annual meeting, giving account of the business transactions 
of the Association for the year just closed, amounts received and disbursed, 
from whom and on what account received, and for what purpose paid out. The 
books of the secretary-treasurer shall be audited at least yearly by such 
persons as the Association may designate and a report of the audit shall be 
submitted to the Association at each annual meeting. The books of the 
secretary-treasurer shall be open for inspection by any member of the 
Association and the Forest Supervisor at any and all times. He shall report 
promptly to the said Forest Supervisor for receipts of all money from 
assessments, all changes in the personnel of the officers, board of directors, 
and members of the Association, and all changes in the by-laws. He shall also 
submit to the said Forest Supervisor, when requested, an annual statement not 
later than January 15 of each year, covering all moneys received during the 
preceding calendar year under assessments levied, and indicating therein, in 
detail, the purpose for which such moneys were expended. 
Section 2..The secretary-treasurer of the Association shall be the secretary of 
the board of directors. 
ARTICLE VIII 
Section l..The board of drectors may, on behalf of the Association, enter into 
agreements, borrow money, assume obligations, levy assessments, prescribe 
requirements pertaining to the use and occupancy of the range for which this 
Association is recognized. It shall transact the general business of the 
Association, and each and every act of the board in such matters shall be 
binding upon the Association: Provided, that before the board may act in an^ 
matter which may require a payment by any member of a sum in excess of S //7. • 
authority for such action must be given by a 2/3 majority of the permittee 
membership at the annual or at a special meeting. 
ARTICLE IX 
Section l..For the purpose of providing expenses, all members of the 
association shall be assessed upon the total number of livestock under the 
permit and which are affected by the assessments, and the board of directors 
shall determine the number of livestock of each member to be affected by the 
assessment: Provid<-( \ Jt when an assessment is le(^}C-\ connection with the 
handling of livestock on the range for which this association is recognized, or 
'any subdivision thereof, it will be based upon the number of livestock grazed 
thereon by each member under the permit during the grazing season in which the 
assessment is to be enforced. 
ARTICLE X 
Section L.The annual meeting of t h i s associat ion sha l l be held at AfeSKiAfel£ 
on tJdkrfirtStg' of each year. 
Section 2 . . Special meetings shal l be held a t such times and places as may be 
designated by the president or a majority of the board. Written notice of a l l 
meetings of the association sha l l be sent to the last-known address of each 
member by the secre tary- t reasurer at l eas t seven days before the date of such 
meeting. Notices covering special meetings s h a l l s t a t e the purpose for which 
ca l l ed . No business shal l be transacted at a spec ia l meeting except as stated 
in the not ice unless the members 2n good standing present at the meeting give 
t h e i r unanimous consent thereto . 
Section 3-.Meetings of the board of d i rectors s h a l l be called by the 
sec re t a ry - t r easu re r upon request from the p res iden t , by a majority of the 
board, or by the Forest Supervisor. 
ARTICLE XI 
Section l..Any off icer of the Association authorized to receive or disburse 
money for or on behalf of the Association may be required to give the 
Association such bond for the proper discharge of his duty as the Association 
may d i r e c t : Provided, that a jo in t bond may be given where more than one 
of f ice r i s designated to handle the funds. 
Section 2 . .Al l disbursements of the funds of the Association sha l l be made by 
check. 
ARTICLE XII 
Section 1. .Amendments to the by-laws may be made only at the annual meeting by 
a 2/3 majority vote of the permittee members in good standing. Voting by proxy 
at the election of officers or board members , or on amendments to the by-laws 
shall only be empowered by the secretary of said Association after having 
procured on an Association Proxy Form containing signature and authority to act 
for said permittee-
ARTICLE XIII 
Section l..No business of the Association shall be transacted at any meeting 
unless a quorum is present. A quorum for Association meetings shall consist of 
a majority of the permittee members of the Association who are present and in 
good standing at the time of the meeting. Except upon amendments to the by-laws 
a 2/3 majority vote when a quorum is present shall carry. Unless a permittee 
member is in good standing he shall not be entitled to vote or to be elected to 
office. A permittee member shall not be in good standing unless he shall have 
signed and complied with all of the requirements adopted by or on behalf of the 
Assoc i a t i on under tl ( ^ y . a w s . A quorum for board o . ^ ^ Z T - t o r s meetings s h a l l 
c o n s i s t of a major i ty 01 ' t h e board. •- ^ -^ 
Sec t ion 2 . ,Each p e r m i t t e e member in good s t a n d i n g s h a l l be e n t i t l e d to one vote 
fo r each g raz ing head . Except where o therwise provided, v o t i n g by proxy may be 
p e r m i t t e d in connec t ion with any business of t he a s s o c i a t i o n a f t e r having 
complied wi th S e c t i o n 1, A r t i c l e XII. 
ARTICLE XIV 
Sec t ion l . . T h e p r e s i d e n t , v i c e p r e s i d e n t , and members of the board of d i r ec to r s 
s h a l l r e c e i v e a s a l a r y for s e r v i c e s rendered i n t h e i r r e s p e c t i v e p o s i t i o n s , but 
the s e c r e t a r y - t r e a s u r e r s h a l l be allowed for h i s s e r v i c e s whatever compensation 
the A s s o c i a t i o n may a u t h o r i z e . 
ARTICLE XV 
Section 1..Meetings of the Association shall be conducted informally, but at 
the discretion of the presiding officer, Roberts' Rules of Order may be invoked 
to conduct all forms and order of business. 
Section 2..The order of business of any meeting of the Association shall be as 
follows: 
1 
2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
Call to order 
Roll call and check standing of members 
Check for quorum 
Reading of minutes of last meeting 
Unfinished business 
Reports of secretary-treasurer and auditing committees 
Reading of communications 
Report of the board of directors 
Reports of committees 
New business 
Election and installation of officers 
Admission of new members 
Appointment of committees 
Adjournment 
ARTICLE XVI 
Section l..It shall be the responsibility of said Association members to comply 
with the "Utah State Livestock Laws", as stated herein. The Utah code, Section 
4-12-17 states: "it shall be unlawful to turn loose or range any cattle upon 
the Federal range or Forest reserves of this state without keeping therewith 
during the breeding season of each year on bull for every thirty head or 
fraction thereof of female breeding cattle so ranged; provided that any person 
so ranging any portion of 30 head of female breeding cattle may provide and 
arrange for an interest in a bull running at large on the Federal range of 
Forest reserves where such cattle are ranged." 
Section 4-12-28 of the Utah Code states: "It shall be unlawful to own and turn 
loose or allow to run at large upon the Federal range or Forest reserves of 
this state any other than a purebred graded bull of some recognized beef 
Sect ion 2 . .No p e r m i t ^ ^ - J i e r of s a i d Assoc i a t i on s h a H J v - i or put for sa l e a l l 
p r any f r a c t i o n thereof of a graz ing permit t o pe r sons , ' f i rms , corporat ions , 
e t c . , o t h e r than the immediate members of t h e f ami ly , namely: fa ther , mother, 
son, d a u g h t e r , b r o t h e r or s i s t e r , without f i r s t p r o v i d i n g an opportunity for 
permit h o l d e r s i n good s t and ing to purchase a t a f a i r and cu r r en t pr ice as 
agreed upon by s e l l e r and buyer or buyers , f o r such pe rmi t or f rac t ion thereof. 
ARTICLE XX 
Sec t ion l . .We t h e undersigned, members of t h e West Dan ie l s Associat ion, have 
read , u n d e r s t o o d , and agree to support the b y - l a w s . 
Date: v f / f / 9 7 
Signatures: 
ddmnhMA 
TabF 
Fourth Judicial D i s t B l ^ f t o f 
W*sateh <?««•"•& State of Utah 
CARWA -«, .SMITH, cierk 
- ^ . D e p u t y 
IN THE FOURTH JUDICIAL DISTRICT COURT 
WASATCH COUNTY, STATE OF UTAH 
RAY OKELBERRY, 
Plaintiff, 
vs. 
WEST DANIELS LAND 
ASSOCIATION, 
Defendant. 
CASE NUMBER: 9990500174 
DATED: JANUARY 6, 2000 
RULING 
ANTHONY W. SCHOFDSLD, JUDGE 
This case is before the court on defendant's motion for partial summary 
judgment. Argument was received November 10, 1999 at which Paul R. 
Frischnecht represented plaintiff and Joseph T. Dunbeck, Jr., represented defendant. 
The issue raised by the motion is what voting rights exist for members of the 
defendant association. I now issue this ruling granting the motion for partial 
summary judgment. 
Uncontested Facts 
Plaintiff has plead in his complaint, and for purposes of this motion 
defendant concedes, that the following facts exist: 
1. In October 1952 the West Daniels Land Association was 
1 
3\ 
incorporated. Complaint, ^ 6. 
2. The Association is a non-profit corporation. Complaint, ^ 3. 
3. The affidavit of incorporation (the proper method of incorporating 
such an association in 1952) provides that "each share of stock may 
cast one vote." Complaint, % 7. 
4. The affidavit of incorporation imposes no preconditions to stock 
ownership. Complaint, Exhibit A. 
5. During the 1970's the Association adopted bylaws. Complaint, ^ 10. 
6. The bylaws were prepared in the name "West Daniels Cattle 
Association." Complaint, ^ 11. 
7. The bylaws are undated but are signed by many individuals, many of 
whom also signed the affidavit of incorporation. Complaint, 
Exhibits A and B. 
8. The bylaws authorize one vote for each head of cattle that a member 
may own. Complaint, Exhibit B, Article XEQ, Section 2. 
9. The bylaws require that an Association member own a Forest 
Service grazing permit as a precondition to stock ownership.1 
Complaint, Exhibit B, Articles HI, IV. 
10. For at least twenty years preceding the 1998 grazing year, the 
Though plaintiff makes this assertion and for purposes of this motion defendant concedes the 
same, 1 find the issue to be much less clear. The bylaws require that members hold permits on 
"West Daniel Cattle Association range" but also require that officers and directors hold permits 
Forest Service administered land. 
2 
members of the Association conducted their business in accordance 
with the terms of the bylaws set forth in paragraphs 8 and 9 above, 
rather than the provisions of the affidavit of incorporation set forth 
in paragraphs 3 and 4 above. Complaint, f^ 12. 
Additional Fact 
From these uncontested facts one important, additional fact may be gleaned: 
11. The bylaws are inconsistent with the articles of incorporation 
Analysis and Ruling 
The question with which the court now is faced is whether the articles of 
incorporation govern voting and membership in the corporation or whether the 
bylaws govern. While the parties attempted in oral argument to explain the impact 
of their competing positions, that impact is irrelevant. What matters is the legal 
rights and responsibilities of the parties based upon the operative documents 
governing the Association. 
Though neither party cited any case law on the subject, the governing 
statute is not unclear. Utah Code Ann. § 16-6-44 provides, in part: 
The bylaws may contain any provision for the regulation and management of 
the affairs of the corporation not inconsistent with law or the articles of 
incorporation. 
In this case what plaintiff claims is that a lengthy course of dealing-some 
thirty plus years-stands as an estoppel or modification of a completely 
unambiguous provision in the affidavit of incorporation. 
The present statutory provision was adopted in 1963. The bylaws were 
adopted eight or so years later. Thus, when the parties adopted the bylaws, they 
were governed by a statute which prohibits the adoption of bylaws inconsistent with 
law ef4he-atficles. That provision is absolutely clear and unambiguous. What it 
means is that if there is an inconsistency between the articles and the bylaws, the 
articles take precedence. In this case, application of that rule resolves the matter at 
issue.2 The provisions in the bylaws are ultra vires* as a corporation may only 
adopt bylaws "not inconsistent with . . . the articles of incorporation." As a result, 
the inconsistent provisions in the bylaws are void. 
I grant the motion for partial summary judgment. Pursuant to Rule 4-504, 
Utah Code of Judicial Administration, defendant's counsel is directed to prepare an 
appropriate order. 
Dated this £ day of January, 2000. 
BY THE C O J B ^ S ? S . 
ANTHO W W 
- i>'m 
Every day we enter rulings obligating people to follow t « ^ ^ ^ f e ^ d l e s s of whether 
they have actual knowledge of what the law is. As a society we routinely adhere to the 
axiom that ignorance of the law is no excuse. For these parties that axiom also applies. 
Though they adopted bylaws which appear to be at variance with the affidavit of 
incorporation, they did so at their peril, as the law since at least 1963 has been 
unequivocal-bylaws may not be inconsistent with the articles of incorporation. 
3 
To this phrase I attach not the technical corporate law definition, but the meaning set forth m 
Black's Law Dictionary, 6th edition, p. 1522: "An act performed without any authonty to act on 
the subject." 
4 
MAILING CERTIFICATE 
I hereby certify that a true and correct copy of the foregoing was mailed to the 
following, postage prepaid, this Q H day of January, 2000: 
Ray Okelberry 
PO Box 74 
55 E Main 
Goshen Utah 84633 
Paul Frischknecht 
50 N Main St. 
Manti, Utah 84642 
Joseph Dunbeck 
123 S Main St #1 
Heber City, Utah 84032 
Troy Fitzgerald 
101 E 200 S 
Springville, Utah 84663 
CARMABUSH 
CLERK 
Janu 
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IN THE FOURTH JUDICIAL DISTRICT COURT 
UTAH COUNTY, STATE OF UTAH 
RAY OKELBERRY, 
Plaintiff, 
vs. 
WEST DANIELS LAND 
ASSOCIATION, a Utah Corporation; 
DAN WRIGHT; STEVE BETHERS; 
ELDON WRIGHT; JOHN 
BESSENDORFER; JAMES MORONI 
BESSENDORFER; BOB 
GAPPMAYER; and MRS. BONNER 
NELSON, 
Defendants. 
CASE NUMBER: 990500174 
DATED: MAY 21, 2001 
RULING 
ANTHONY W. SCHOFIELD, JUDGE 
This case is before the court on defendant West Daniels Land Association's 
motion to dismiss plaintiffs amended complaint. I grant in part and deny in part the 
motion. 
FACTUAL SETTING AND PROCEDURAL HISTORY 
1. Plaintiff Ray Okelberry ("Okleberry") is a member of the defendant West 
Daniels Land Association (the "association"), incorporated in October 1952. 
2. The association was established "for the purpose to hold and own and 
manage grazing land for the purpose of grazing animals as shall be determined by 
1 
the board of directors of said corporation." Affidavit of Incorporation, ^ 1. 
3 The grazing areas used by the association include United States Forest 
Service lands as well as privately owned land. Members can graze cattle which they 
own on either of these lands provided they possess the appropriate grazing permit. 
4. According to the affidavit (articles) of incorporation, "each share of 
stock may cast one vote," and "two shares shall be issued for each head of 
livestock." Affidavit of Incorporation, fl 2. The articles of incorporation do not 
expressly state that members must own a grazing permit in order to own stock. 
5. According to the bylaws, "each permittee member in good standing shall 
be entitled to one vote for each grazing head." Bylaws, Article XIII, Section 2. 
The bylaws were prepared in the name "West Daniels Cattle Association." The 
bylaws are undated but are signed by many individuals, many of whom also signed 
the affidavit of incorporation. 
6. Despite the language of the articles of incorporation, until very recently 
the association members have always voted based on number of cattle grazed. 
7. Beginning in 1981, some members of the association began selling their 
grazing permits but retained their stock in the association. Okleberry purchased 
some of those grazing permits but was not issued any stock in the association.1 
8. The members continued to cast votes based on number of cattle until 
recently when, for the first time, the association conducted a vote based on shares 
1
 This did not bother him at the time because the voting presumably was proceeding 
according to the number of head of cattle. 
2 
owned, not head of cattle. 
9. Okleberry complained that this new method of voting unfairly diluted his 
vote and he brought this suit, alleging two causes of action. First, Okleberry sought 
declaratory judgment establishing the proper method of voting, and determining 
that the association members who sold their grazing permits must relinquish or 
forfeit their shares. Second, he alleged a breach of contract, claiming that his 
contractual rights under the Bylaws were being violated. 
10. On August 13, 1999, the association moved for partial summary 
judgment seeking to dismiss Okleberry's declaratory judgment cause of action. The ' 
motion was granted on January 5, 2000. 
11. On February 10, 2000, the association moved for summary judgment 
seeking to dispose of Okleberry's second cause of action on the basis that the 
January 5, 2000 ruling rendered his second claim lifeless. 
12. Before ruling on this motion, the court gave Okleberry leave to file an 
amended complaint, which he ultimately did. 
13. The amended complaint reasserts what had been the second cause of 
action (the contract claim) set forth in the original complaint. In addition, the 
amended complaint restated the declaratory judgment claim that had been rejected 
by the court on January 5, 2000, the justification being that the court's January 5, 
2000 ruling never addressed the issue of whether the articles of incorporation place 
any restrictions on stock ownership. 
14. Defendants now bring this motion seeking dismissal of plaintiffs 
3 
amended complaint. 
ANALYSIS AND RULING 
The association moves to dismiss the amended complaint, advancing several 
arguments: First, the amended complaint fails to state a claim for relief as the 
court, in its January 5, 2000 ruling, already decided that there are no preconditions 
to stock ownership. Second, the articles of incorporation do not contain any 
preconditions to stock ownership, such as grazing permits or cattle. Further, the 
articles of incorporation trump anything contained in the bylaws that might suggest 
otherwise. As a result, the association argues that the revived declaratory judgment 
claim has no merit and must be dismissed. It concludes that the second cause of 
action for breach of contract consequently must fall like a domino. 
I conclude that all but paragraph 33 of the declaratory judgment claim must 
be dismissed. On a motion to dismiss, in order to determine whether a claim has 
been stated, a court must accept as true all of the well plead factual allegations of 
the complaint, including those appearing in the exhibits attached to the complaint.2 
See Wright v. University of Utah, 876 P.2d 380 (Utah App. 1994). 
Although the complaint alleges that the articles of incorporation impose 
restrictions on stock ownership, these allegations are not "well plead" factual 
assertions because Okelberry's own attachments (copies of the articles and bylaws) 
2
 See Beam v. IPCO, 838 F.2d 242, 244 (7th Cir. 1988) ("under Rule 12(b) . . . the 
district court is entitled to consider exhibits attached to the complaint as part of the pleadings."). 
4 
preclude the existence of such restrictions.3 Okelberry's strained contention that 
the corporate purpose, or the method of initial stock distribution, impose conditions 
to stock ownership is unsupported by the plain language of the document. While it 
is arguable that the bylaws require cattle and grazing permit ownership, such bylaws 
would plainly be contrary to the articles of incorporation and are void as a matter of 
general corporate law.4 Thus, the complaint and attached documents could never 
support, even in the best of cases, the position that the governing corporate 
documents impose the preconditions to stock ownership which Okleberry asserts.5 
Interestingly, in paragraph 33 Okleberry raises an issue that does not depend 
upon membership or voting rights for determination: how the association is using 
its corporate assets. That paragraph raises a factual claim as to which the foregoing 
analysis does not apply. I conclude that paragraph 33 states a claim upon which 
relief can be granted. I grant the motion to dismiss the first claim for relief except I 
deny the motion to dismiss as to paragraph 33. 
3
 The amended complaint says that the articles and bylaws are attached. Perhaps by 
oversight, they are not. However, I consider them attached for four reasons: 1) they were 
attached to the original complaint, 2) they plainly were intended to be attached to the amended 
complaint, 3) the court is well aware of the documents as they were the subject of the first motion 
for summary judgment, and 4) it is the parties' desire that I look at these documents and construe 
their content. 
4
 See Utah Code Ann. §§ 16-6-44, 16-10a-206 which state that bylaws may contain any 
provision no inconsistent with law or the articles of incorporation. 
5
 The court's earlier ruling described the question then to be decided as "whether the 
articles of incorporation govern voting and membership in the corporation or whether the bylaws 
govern." This is a clear statement that the earlier ruling addressed both the issue of voting and 
the issue of membership. The doctrine of law of the case prohibits the court from addressing 
them again. 
5 
I also deny the motion to dismiss the second claim for relief Although a 
bylaw in contradiction with the articles of incorporation is invalid and ultra vires as 
a matter of general corporate law, Utah courts currently subscribe to the doctrine 
that an invalid bylaw may be enforceable on basic contract principals. See McKee v. 
Williams, 741 P.2d 978, 981-82 (Utah App. 1987) ("Under the foregoing analysis, 
article 12 of the bylaws was perhaps invalid as a matter of general corporate law . . 
. [but] [a]s a matter of contract law, several material issues of fact exist which 
preclude entry of partial summary judgment.").6 Where the case law governing this 
doctrine has not been briefed by the parties, I deny the present motion with respect 
to the second cause of action. 
Pursuant to Rule 4-504, Utah Code of Judicial Administration, defendants' 
counsel is directed to prepare an appropriate order. 
Dated this 2/_ day of May, 2001. 
6
 Also, as stated in this court's January 5, 2000 ruling, a disputed fact may exist as to 
whether the grazing permits are in fact a precondition set forth in the bylaws - that issue therefore 
needs further development 
6 
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